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Sec. 2. BE IT FURTHER ENACTED, That
the following titles, chapters and articles shall hereafter
constitute the CODE OF CRIMINAIL PROCEDURE
of the. State of lexas, to-wit:



THE CODE

OF

CRIMINAL PROCEDURE

TITLE 1.

INTRODUCTORY.

Chapter

Chapter 2. The General Duties of Offi-
1. Containing General Provisions.

cers Charged with the Enforce-

2, The General Duties of Officers ment of Criminal Laws-— Con-~
Charged with the Enforcement of tinued.
Criminal Laws. - 4, Peace Officers.
1. The Attorney General. : 6. Sheriffs.
2. District and County Attor- 6. Clerks of ‘the District and
neys. ' County Courts.
3. Magistrates. 3.  Containing Definitions.
CHAPTER ONE.
CONTAINING GENERAL PROVISIONS.
Article Article
-Objects of this Code...... ceenesae 1 Conviction shall not work corruption of
Same subject ....... i iiiiiiinans 2 D1OOA, €1C. +evvrvvrrvnnnnrransenos cee 14
Trial by due course of la.w secured . 3 No conviction of treason, except, ete,. 156
Rights of accused persoNS......eecevass 4 Privilege of senators and representatlves 16
Protection against searches and seizures. 5 Privilege -of voters... C1T
Prisoners entitled to bail, except in cer- Change of venue........ " 18
taln Cases ... viveiininireriiiinnn 6 Conservators of the peac
Writ of -habeas corpus shall never be [ T 19
suspended ..icciiiiisnerierraoananas 7 In what cases accused may be trled etc.,
Excessive bail, fines, etc “forbidden. .. .. 8 after conviction ............. .. c0cu.n 20
No person shall be twice put in Jeopardy No conviction of felony, except by verdict
for same offense........cuvevieans . 9 OFf JUIY tuivivernnneeensonsvannonnns 21
Trial by jury shall remain inviolate..... 10 Defendant may waive any right, except
Liberty of speech and of the press...... 11 | elC tivvrstnennoroasesnennnannns . 22
Person shall not be disqualified as a wit- Trlals shall be public...cvviiiiennnenn. 23
ness for religious opinion or want of Defendant shail be confronted by wit-
religious belief ..... .. ieveiiincnonnn 1 nesses, except, etC.....iiiiiniirrnnaan 24
QOutlawry and transportation prohibited. 13 Construction of this Code.....covvvenn.. 28
‘When rules of common law shall govern. 28

Article 1. [1] ODbjeéts of this Code.—It is hereby declared that this Code
is intended to embrace rules applicable to the prevention and prosecution of
ofEenses against the laws of this state, and to make the rules of proceeding
in respect to- the prevention and punlshment of offenses intelligible to the
officers who are to act under them, and to all persons Whose rights are to
be affected by them. It seeks—

1. To adopt measures for preventing the commission of crime.

2. To exclude the offender from all hope of escape.

8. To insure a trial with as little delay as shall be consistent with the

ends of justice.
1—Crim.
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4, To bring to the. investigation of each offense on the trial all the evi-
dence tending to produce conviction or acquittal.

- 5. To insure a fair and impartial trial; and

6.- The certain execution of the sentence of the law when declared.
[O. C. 1; amended by Aect Feb. 15, 1858.]

Art. 2. [2] Same subject.—In order to colleet together for the convenience
of officers and all others charged with the enforcement of the laws the ma-
terial provisions of the constitution of this state respecting the prosecution
of offenses, the following provisions of said instrument are here inserted.
[O0. C. 2.]

Art. 8. [3] Trial by due course of law.—No citizen of this state shall be
deprived of life, liberty, property or privileges, outlawed, exiled, or in any
manner dlsfranchlsed except by due course of the law of the land [Bill of
Rights, § 19 O. C. 3.]

See Bill of Rights, Sec. 19, and Art. XIV, Amend. Const. of United States.

I. “Due course of law.” For an exhaustive interpretation of the term, see
Runge v. Wyatt, 25 T. Supp., 292; Huntsman v. State, 12 T. Cr. R., 619,

II. Indictment is an indispensable prerequisite to the trial for felony of a
citizen ““under the due course of the law of the land.” It must be a legal indict-
ment, duly presented by a legal grand jury, and must contain all the essential
elements of the offense charged, with allegations necessary to put the accused upon
notice of the charge against him. Bill of Rights, Sec. 10; Hewitt v. State, 25
T., 722; Wilburn v. State, Id., 738; Calvin v. State, Id., 789 Huntsman v. State,
12 T. Cr. R., 619; Lott v. State, 18 Id., 627; Saragosa v. State, 40 Id., 64, 48
S, W. R, 190.

III. Grand jury, to be legal must comprise twelve members, no more and no
less. Const., Art, V, Sec. 18; Lott v. State, 18 T. Cr. R., 627; McNeese v, State,
. 19 Id., 48; Rainey v. State, Id., 479; Harrell v. State, 22 Id., 692, 3 S. W. R., 479,

The legality of the grand jury may be challenged by habeas. corpus, even after
convicted accused has been incarcerated in the penitentiary. Hx parte Reynolds,
35 T. Cr. R., 437, 34 8. W. R., 120, overruling Ex parte Fuller, 19 Id., 241,

The absence or discharge of one member of a properly organized grand jury
will not affect its legality. Drake v. State, 25 T. Cr. R., 295, 7 S. W. R., 868;"
Trevinio v. State, 27 Id.,, 372, 11 S. W., 447,

Disqualification of grand jurors can not be raised. on motlon to quash indiect-
ment. Cubine v. State, 44 T. Cr. R,, 596, 73 8. W. R., 396.

IV. Petit jury, to be' legal, must comprise neither more nor less than twelve
members. Lott v. State, 18 T. Cr. R., 627, and cases cited; Jester v. State, 26
1d., 369, 9 8. W. R., 616; Bullard v. State, 38 T., 504.

V. Presence of accused in a felony case is essential at every important stage
of the trial. For instances, see Bell v. State, 32 T. Cr. R., 436, 24 S. W. R., 418;
Upchurch v. State, 36 Id., 624, 38 S. W. R., 206; Mapes v, State, 13 Id., 85; Granger
v. State, 11 Id., 454; Shipp v. State, I1d., 46; Benevides v. State, 31 Id., 173, 20 S.
W. R., 369; Massey v. State, Id.,, 371, 20 S. W., R., 758; Brown v. State, 38 T.,
482; Cordova v, State, 6 T. Cr. R., 207, citing Pocket v, State, 5 Id., 552. ‘

VI. “Trial,” etc. Paris v. State, 35 T. Cr. R., 82, 31 8. W. R., 855; Rodgers
v. State, 47 I1d., 195, 82 S. W. R., 1041, .

Art. 4. [4] Rights of accused persons.—In all crlmmal prosecutions, the
aceused shall have a speedy public trial by an impartial jury. He shall have
the right to demand the nature and cause of the accusation against him, and
to have a copy thereof. He shall not be compelled to give evidence agalnst
himself. He shall have the right of being heard by himself, or counsel, or
both; shall be confronted with the witnesses against him, and shall - have
compulsory process for obtaining witnesses in his favor. And no person
shall be held to answer for a criminal offense unless on indictment of a grand
jury, except in cases in which the punishment is by fine, or 1mpr1sonment
otherwise than in the penitentiary, in cases of impeachment, and in cases aris-
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ing in the ar;\ny. and navy or in the militia when in actual service in time
of war or public danger. [Bill of Rights, § 10; O. C. 4.]

Const., United States, Amend. V, VI, and post, Art. 593.

Speedy Trial. This article merely imposes upon the judiciary the duty of pro-
ceeding with all reasonable dispatech in the trial of criminal accusations. Ex parte
Turman, 26 T., 708. And it applies to all grades of criminal offenses. Id.

Habeas Corpus Available: Hernandez v. State, 4 T. Cr. R., 425; Ex parte
Walker, 3 Id., 668; Rutherford v. State, 16 Id., 649.

Not available. Hernandez v. State, 4 T. Cr. R., 425,

Generally: Not until his case is regularly reached can a party be placed on
trial. Thomas v, State, 36 T., 315; Johnson v. State, 12 T. Cr. R., 414. And see
variously, Lott v. State, 41 T., 121; Shehane v. State, 13 T. Cr. R., 533, citing
Jones v, State, 8 Id., 648; Garrett v. State, 37 Id., 198, 38 S. W. R,, 1017; Ven-
ters v. State, 18 Id., 198; Grimmett v. State, 22 Id., 36, 2 S. W. R., 631; Eanes
v. State, 10 Id., 421; Massey v. State, 31 Id.,, 371, 20 S. W. R., 758. And see
Hamilton v. State, 36 Id., 372, 37 S. W. R., 431; Manning v. State, 37 Id., 180,
39 8. W.R., 118.° )

“Tmpartial jury.’” The provision of the Bill of Rights interpreting the legal sig-
nificance of the phrase discussed. Steagald v. State, 22 T. Cr. R., 464, 3 S. W. R.,
771; Massey v. State, 31 Id., 371, 20 S. W. R., 758; Randle v. State, 34 Id., 43,
28 S. W. R., 953; Burris v. State, 37 Id., 537, 40 S. W. R., 284,

Defendant’s right to demand nature of charge against him, and service of in-
dictment, upheld. Post, Arts. 540-546; Johnson v. State, 36 T., 202; Woodal v.
State, 256 T. Cr. R., 617, 8 S, W. R., 802; Abrigp v. State, 29 Id., 143, 15 S. W. R,,
408; Bomar v. State, Id., 223, 15 S. W. R., 821; Harris v. State, 32 Id., 279, 22
S. W. R, 1037; Stokes v. State, 356 Id.,, 279, 33 S. W. R., 350; Evans v. State,
36 Id., 32, 356 S. W. R., 169; Sims v. State, 36 Id., 154, 36 S. W. R., 256.

Defendant as a coerced witness against himself: Walker v, State, 7 T. Cr. R.,
245; Bryant v. State, 18 Id., 107; Aston v. State, 27 Id.,, 574, 11 S. W. R.,
637; Gallagher v. State, 28 Id., 247 12 Id.,, 1087; Bruce v. State, 31 Id., 590,
21 8. W. R.,, 681; Land v. State, 34 Id., 330, 30 Id., 788; Thomas v. State, 33 Id.,
607, 28 8. W. R., 534; McMeans v. State, 55 Id., 69, 114 S.. W. R., 837.

Defendant as witness in his own behalf: Taking the stand in his own behalf,
the defendant waives the right guaranteed him by the sixteenth gection of the
Bill of Rights. Pyland v. State, 33 T. Cr. R., 382, 26 S. W. R., 621; Hargrove
v. State, Id., 431, 26 8. W. R., 993; Thomas v. State, Id 6017, 28 S. W. R, 534;
Brown v, State, 38 Id., 597, 44 S. W. R., 176.

Impeachment of. As a witness for hlmself the defendant may be impeached as
to credibility by compelling him to testify to his criminal antecedents. McCray
v. State, 38 T. Cr. R., 609, 44 8. W. R., 170; Darbyshire v. State, 36 Id., 547, 36
S. W. R, 173,

Nor be impeached by showing him guilty or charged with misdemeanors not
involving moral turpitude. Goode v. State, 32 T. Cr. R., 505, 24 8, W. R., 102;
Willford v. State, 36 Id., 414, 37 8. W. R., 761, following Brittain v. State, Id.,
406, 37 S. W. R., 758,

Nor queried on cross- examlnatlon as to unwarned confessions while under ar-
rest. Morales v. State, 36 T. Cr. R., 234, 36 S. W. R., 846, overruling Quintana v.
State, 29 1d., 401, 16 S. W. R., 258; Ferguson v. State, 31 Id., 93, 19 8. W. R,
901, and Phillips v. State, 35 Id., 480, 34 S. W. R., 272, And see Wright v, State,
36 I1d., 427, 37 8. W. R., 732; Ware v. State, Id., 597, 38 S. W. R., 198.

Right to be heard. Tooke v. State, 23 T. Cr. R., 10, 3 S. W. R., 782; and see
Roe v. State, 25 Id., 33, 8 S. W. R., 463; Reeves v. State, 34 Id., 483, 31 S. W.
R., 382; Daugherty v. State, 33 Id., 173, 26 S. W. R., 60; Boothe v. State, 4 Id.,
202; Stockholm v. State, 24 Id., 598 7 8. W. R., 338; Webb v. State, 40 S Ww. R,
989; Shaw v. State, 32 T. Cr. R 155 22 8, W, R 588
< Limitation of Argument: Harrlson v. State, 8 T Cr. R., 183; Walker v. State,
32 Id., 175, 22 S. W. R,, 685; McLean v. Statej* Id., 521, 24 S. W.- R 898; Bailey
v. State, 37 Id., 579, 40 S W. R., 281,

Confrontation by witnesses: B111 of Rights, Sec. 10; ante Arts 24, 26.

Deposition. Testimony taken before a legal examining trial, defendant being
confronted by the witness and afforded the opportunity of cross-examination, and
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the evidence being reduced to writing and properly authenticated, is, on the death
of the witness, or his removal beyond the jurisdiction of the court, admissible
against the defendant on final trial. Hobbs v. State, 53 T. Cr. R., 71, 112 8, W, R,,
308, following Porch v. State, 51 Id., 7, 99 S. W. R., 1122, and .overruling Cline
v. State, 36 Id., 320, 36 S. W. R., 1099, and Childers v. State, 30 Id., 160, 16
S. W. R., 903, and reviving the cases therein overruled, See also Dowd v. State,
§2 Id., 563, 108 S, W. R., 389; Nixon v. State, 53 Id., 325, 109 S. W. R., 931,

Art. 5. [5] Protection against searches and seizures.—The people shall
be secure in their persons, houses, papers and possessions from all unreason-
able seizures or searches; and no Warrant to search any place or to seize any
person or thing shall issue without describing them as near as may be, nor
without pro]bable cause supported by oath or affirmation. [B111 of R1ghts,'
§9,;0.C.5.

Const, United States, IV Amend.

Searches and seizures. Arrest under warrant, see post, Arts. 263 to 289 inclusive;
arrest without warrant, post, Arts, 355 to 376 inclusive.

Art. 6. [6] Prisoners entitled to bail, except in certain cases.—All pris-
oners shall be bailable by sufficient sureties, unless for capital offenses, where
the proof is evident; but this provision shall not be so construed as to pre-
vent bail after indictment found, upon examination of the evidence in such
manner as may be preseribed by law. [Bill of Rights, § 11; O. C. 6.]

Bill of Rights, Sec. 11;' post, Arts. 315 to 350 inclusive.

A capital offense is one for which the highest penalty is death. Penal Code, Art. 56.

The following are capital offenses:

Treason. Penal Code, Art. 93.

Murder of first degree. Penal Code, Art. 1163. )

Perjury in a capital case when basis for conviction and execution. Penal Code, Art.
311,

Rape. Penal Code, Art. 1088, )

Murder by wilful burning. Penal Code, Art. 1244.

Robbery by use of deadly weapon. Penal Code, Art. 1348.

“Proof evident” defined: Ex parte Foster, 5 T. Cr. R., 625; Bx parte Beacom, 12
1d., 318; Ex parte Coldiron, 15 Id., 464; Ex parte Smith, 23 1d., 100, 5 S. W. R., 99;

Ex parte Evers, 29 1d., 539, 16 S. W, R., 343; Ex parte Jones, 31 Id., 422, 20 S. W,
R. 983. )

Art. 7. [7] Writ of habeas corpus shall never be suspended.—The writ

of habeas corpus is a writ of rlght and shall never be suspended. [Bill of
Rights, §12;0.C.7.]

Art. 8. [8] Excesswe bail, fines, etc., forbidden.—Excessive bail shall not
be required, nor excessive fines imposed, nor cruel or unusual punishment
inﬂicted All courts shall be open, and every person, for an injury done
him in his lands, goods, person or reputation, shall have remedy by due
course of law. [Bill of nghts, § 18; O C. 8.]

Post, Art. 329,

Excessive bail. Miller v. State, 42 T., 309; Miller v. State, 43 Id., 679; Ruston v.
State, 15 T. Cr. R., 324; Ex parte Coldiron, Id., 464; Ex parte Hutchings, 11 1d., 28;
Ex parte Catney, 17 Id., 332; Ex parte Walker, 3 Id., 668; Ex parte Wilson, 20 I1d.,
498; Ex parte Campbell, 28 Id., 376, 13 S. W. R., 141; Ex parte Tittle, 37 Id., 597,
40 S. W. R., 698, .

Excessive fines, ete. ‘Teague v, State, 4 T. Cr. R., 147; Smith v. State, 7 1d., 414;
Albrecht v. State, 8 Id., 216; Wilson v. State, 14 Id., 524; Thompson v. State, 17
1d., 253; Walker v. State, 28 Id., 246, 13 S. W. R., 861; same case, Id., 503, 13 S. W.
R., 860; Ingram v. State, 29 1d., 33, 14 S. W, R., 457; Wilcox v. State, 32 Id., 284,
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22 S. W. R., 1109; Ex parte Kearby, 35 Id., 631, 34 S, W. R., 635; Brown v, State,
16 T., 122; Wallace v. State, 33 Id., 445; March v. State, 35 Id., 115.

Art. 9. [9] No person shall be twice put in jeopardy for the same offense.
—No person, for the same offense, shall be twice put in jeopardy of life or
liberty ; nor shall a person be again put upon trial for the same offense, after
a verdiet of not gullty in a court of competent jurisdiction. [Bill of Rwhts,
§ 14; 0. C.-9.] '

Const. United States, Amend. V.

“Jeopardy” defined. Powell v. State, 17 T. Cr. R., 345, overruling Moseley v.
State, 33 T., 671, and Taylor v. State, 35 Id., 97; Ex parte Porter, 16 T. Cr. R., 321;
Parchman v. State, 2 Id., 228; Davis 37 Id., 359, 38 S. W. R., 616; Pisano v. State,
20 Id., 139; Vestal v. State, 3 Id., 652; Pickett v. State, 43 Id., 1, 63 8. W. R., 325;
Cook v. State, Id., 182, 63 S. W. R., 872; Ogle v. State, Id., 219, 63 S. W. R., 1009.

“Same offense” defined: Adams v. State, 16 T. Cr. R., 162; Hirshfield v. State,
11 1d., 207; Herero v. State, 85 Id., 607, 34 S. W. R., 943; McEimurry v. State, 21
Id., 691, 2 8. W. R., 892; Ex parte Rogers, 10 Id., 655; Grisham v. State, 19 Id.,
504 Stewart v. State, 35-1d., 174, 32 S. W. R., 766.

Dismissal of ongmnal indictment: Branch v. State, 20 T. Cr. R., 599; Elehash v.
State, 35 Id., 599, 34 S. W. R., 928.

Bad indictment: Simco v. State, 9 T. Cr. R., 338; Timon v. State, 34 Id., 363,
30. 8. W. R., 808; Williams v. State, Id., 433, 30 S. W. R., 1063; Jackson v. State,
37 14., 128, 38 S. W. R,, 1002. .

Pendency of other indictments for same offense as jeopardy: Pierce v. State, 50
T. Cr. R., 507, 98 8. W. R., 861, overruling Bonner v. State, 29 Id., 223, 15 S. W. R.,
821, and cases therein cited.

. Discharge of jury: Post, Art. 759; Powell v. State, 17 T. Cr. R., 345, overruling
Moseley v, State, 33 T., 671, and Taylor v. State, 35 Id., 97; Schindler v. State, 17
1d., 408; Penn v. State, 86 Id., 140, 35 S. W. R., 973; Clark v. State, 28 Id., 189, 12
8. W. R., 729; Woodward v. State, 42 Id., 188, 58 S. W. R., 135; Bland v. State, Id., .
286, 59 S. W. R,, 1119; Usher v. State, Id., 461, 60 S. W. R., 555; and see generally,
Selman v. State, 33 Id., 631, 28 S. W. R., 541; Rudder v. State, 29 Id., 262, 15 S. W.
R., 717; Upchurch v. State, 36 Id., 624, 38 S. W. R., 206; Wright v. State, 35 Id.,
158, 32 S. W. R., 701; Crofford v. State, 39 Id., 547, 47 S. W. R., 533.

vArt 10. [10] Trial by jury shall remain inviolate.—The I‘lght of trial
by jury shall remain inviolate. [Bill of Rights; O. C. 10.]

Const. United States, Amend VI post Art. 745; McCampbell v, State, 37 T. Cr.
R., 607, 40 S. W, R.; 496.

Jury and jury trials: Marks v. State, 10 T. Cr. R., 334; Stell v, State, 14 1d., 59;
Short v. State, 16 Id., 44; Lott v. State, 18 Id., 627; English v. State, 28 Id., 500,
13 8. W. R., 775; Floeck v. State, 34 1d., 314, 30 S. W. R., 794; La Grange v. State,
17 T., 415.

Art. 11, {11] Liberty of speech and of the press.—Every person shall be
at liberty to speak, write or publish his opinion on any subject, being liable
for the abuse of that privilege; and no law shall ever be passed curtailing the
liberty of speech or of the press. In prosecutions for the publication of
papers investigating the conduct of officers or men in public capacity,
when the matter published is proper for publie information, the truth thereof
may be given in evidence. And, in all indictments for 11be1s, the jury shall
have the right to determine the law and the facts, under the direction of the
court, as in other cases. [Bill of Rights, § 8; 0. C. 11.] -

For statutory provisions arising under this section of the Bill of Rights, see Penal
Code, Arts. 1172 to 1200 inclusive, and notes.

Libel and liberty of speech and freedom of the press. See Morton v. State, 3T
Cr. R., 510; BEx parte Neill, 32 Id., 275, 22 8. W. R., 923.
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Art. 12, [12] Person shall not be disqualified as a witness for religious
opinion or want of religious belief.—No person shall be disqualified to give
evidence in any of the courts of this state on account of his religious opin-
ions, or for the want of any religious belief; but all oaths or affirmations
shall be administered in the mode most binding upon the conscience, and
shal]l be taken subject to the pains and penalties of perjury. [Bill of Rights,
§ 5. .

See post, Art. 796 and notes.

Art. 13, [13] Outlawry and transportation prohibited.—No citizen shall
be outlawed, nor shall any person be transported out of the state for any
offense committed within the same. [Bill of Rights, § 20.]

Art. 14. [14] Conviction shall not work corruption of blood, etc.—No
conviction shall work ecorruption of blood or forfeiture of estate. [Bill of
Rights, § 21.]

Art. 15. [15] No conviction of treason, except, etc.—No person shall be
convicted of treason, except on the testimony of two witnesses to the same
overt act, or on confession in open court. [Bill of Rights, § 22.]

Penal Code, Arts. 92-95; post, Arts. 803-804.

Art. 16. [16] Privilege of senators and representatives.—Senators and
‘representatives shall, except in cases of treason, felony or breach of the
peace, be privileged from arrest during the session of the legislature, and in
going to and returning from the same, allowing one day for every twenty
miles such member may reside from the place at which the leglslature is con-
vened. [Const., art 3, § 14; O, C. 12]

Art. 17, [17 ] Prlwlege ‘of voters.—Voters shall, in all cases, except trea-.
son, felony or breach of the peace, be privileged from arrest during their at-
tendance at elections, and in gomg to and returning therefrom. [Const,,
Art. 6,8 5; 0. C. 11.]

Penal Code, Art, 270.

Art. 18. [18] Change of venue.—The power to change the venue in civil
and criminal cases shall be vested in the courts, to be exercised in such man-
ner as shall be provided by law. [Const., Art. 3, § 45.]

Poét, Arts. 626-641, and notes.

Constitutional law. The power vested in the district judge to change the venue
for good cause, on his own motion, is constitutional. Cox v. State, 8 T. Cr. R., 254.

He may transfer the case to any county in his own or an adjoining district. Friz-
zell v, State, 39 T. Cr. R., 42, 16 S. W. R., 751, and cases cited.

Jurisdiction of the new tribunal cannot be challenged on appeal in the absence of
a proper bill of exceptions. Gibson v. State, 53 T. Cr. R., 349, 110 8. W. R., 41. And
see Underwood v. State, 38 Id., 193, 41 S W R., 618, followmg Blackwell v. State,
29 Id., 194, 15 S, W. R., 597.

Change of venue is not authorized in misdemeanor cases. Fox v. State, 53 T. Cr.
R., 150, 109 S. W. R., 370, following Halsell v. State, 29 Id., 22, 18 S. W. R., 418

Art. 19. [19] Conservators of the peaec; style of process.—All judges
of the supreme court, courts of appeals and district courts, shall, by virtue
of their offices, be conservators of the peace throughout the state. The style
of all writs and process shall be ‘‘The State of Texas.”” All prosecutions
ghall be carried on in the name and by the authority of ‘‘The State of Texas,’’
and conclude, ‘‘against the peace and dignity of the state.”” [Const., Art.
5,8 12; 0. C. 15.]
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erts and process: = Brown v. State, 28 T. Cr. R., 65, 11 8, W. R., 1022, citing
‘Werbiski v, State, 20 Id 131.

All writs and process, including those of city or municipal courts, must conform
to this article.  Leach v. State, 36 T. Cr. R., 248, 36 S. W. R., 471; Ex parte Fagg,
38 Id., 673, 44 S. W. R., 294.

Quo warranto proceedings are covered by this article. Wright v. Allen, 2 T., 158;
Banton v. Wilson, 4 Id., 400.

Commencement and conclusion of prosecution: Post, Art. 415.

Art. 20. [21] In what cases accused may be tried, etc., after conviction.—
By the provisions of the constitution, an acquittal. of the defendant exempts
him from a second trial or a second prosecution for the same offense, how-
ever irregular the proceedings may have been; but, if the defendant shall
have been acquitted upon trial in a court having no jurisdiction of the of-
fense, he may, nevertheless, be prosecuted again in a court having jurisdie-
tion, [O. C. 20.]

Post. Art, 572.

Construed. Conviction for manslaughter under a defective indictment for murder
is acquittal of latter offense if had in court of competent jurisdiction. Mixzon v.
State, 35 T. Cr. R., 458, 34 S. W. R., 290, and cases cited. ’

Conviction of the lower grade of assault is, however, no bar to a subsequent pros-
ecution for aggravated assault. Warriner v. State, 3 T. Cr. R., 104, citing Norton v,
State, 14 T., 387, and Wilson v, State, 16 1d., 247; Watson v. State, 5 T. Cr. R., 271.

Conviction in a city court under an invalid city ordinance is not a bar to prosecution
in a state court. McLain v, State, 31 T. Cr. R., 558, 21 S. W. R., 365.

Conviction in a city court for an “affray,” though a statutory offense, is a bar to
prosecution in a state court. Ex parte Freeland, 38 T. Cr. R., 321, 42 8. W. R.,-295.

Art. 21. [22] No conviction of felohy except by verdict of jury.—No per-

son can be convieted of a felony except upon the verdict of a jury duly. ren-
dered and recorded. [O. C. 22.]

Post, Art. 763, et seq.

Art. 22, [23] Defendant may waive any right, except, etc.—The de-
fendant in a criminal prosecution for any offense may waive any right se-
cured to him by law, except the right of trial by jury in a felony case. [O.
C. 26.]

Post, Art. 582,

Waiver in misdemeanor. Defendant in misdemeanor may waive his right of trial
by jury. Rasberry v. State, 1 T. Cr. R., 664.

But the record on appeal must show the waiver; and this rule applies if, as he is
authorized to do, he consents to a jury of less than six. Stell v. State, 14 T. Cr. R.,
b9, citing Marks v. State, 10 Id., 334.

Consent trial on appearance bond in the absence of defendant, will not authorize
judgment against the sureties on the bond. Huffman v. State, 23 T. Cr. R., 491, 5
8. W. R., 134.

By attorney. Attorney cannot bind his client in a felony case, by agreeing to any
material alteration of indictment. Calvin v. State, 25 T., 789.

There is, really, no manner in which an attorney can absolutely bind his defendant
client to his prejudice and against the general principles of law Bell v. State, 2
T. Cr. R,, 216 McDuftf v. State, 4 Id., 58.

Only the defendant can waive his rlght of personal presence at any stage of the
trial. Shipp v. State, 11 T. Cr. R., 46; Granger v, State, I1d., 454; Mapes v. State,
13 Id., 85.

Attorney, without defendant’s -consent, eannot, prior to verdict, admit any in-
culpatory fact.  Simco v. State, 9 T. Cr. R., 338.

And see Allen v. State, 16 T, Cr. R., 237; Escareno v. State, Id., 85.
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But defendant and attorney acting together may waive special venire and accept
the week’s regular panel from which to select trlal jury. Collins v. State, 47 T. Cr.
,R 303, 83 S. W. R., 806,

_ Acceptance .of jury by defendant is waiver of right of objection to its organization
on motion for new trial or in arrest. McMahan v. State, 17 T. Cr. R., 321 mting
Buie v. State, 1 Id., 452; Caldwell v. State, 12 Id., 302,

Presumption of waiver obtains when the record fails to show that the matter was
not called to the attention of the trial court. Castenado v. State, 7 T. Cr. R., 582.

Art. 23. [24] Tmal shall be public.—The proceedings and trials in all
courts shall be public. [O. C. 23.]"

Ante, Art. 4 and notes; Massey v. State, 31 T, Cr. R., 371, 19 S. W. R., 908; Kugadt
7. State, 38 Id., 681, 44 S. W. R., 989.

Art. 24, [25] Defendant shall be confronted by W1tnesses, except.—The
defendant, upon a trial, shall be confronted with the witnesses, except in cer-

tain cases prov1ded for in this Code where depositions have been taken, [O.
C. 24.] :

See in extenso Hobbs v. State, 53 T. Cr. R., 71, 112 S. W. R., 308, following Porch
v. State, 51 Id., 7, 99 8. W. R., 1199, overruling Cline v. State; 36 Id., 329, 36 S. W.
R., 1099, and Childers v. State, 30 Id., 160, 16 S, W. R., 903.

Art. 25. [26]' Construction of -this Code.—The provisions of this Code
shall be liberally construed, so as to attain the objects intended by the legis-
lature: The prevention, suppression and punishment of crime. [O. C. 25.]

Penal Code, Arts. 5, 9 and 10 and notes.

Art. 26. [27] When rules of common law shall govern.—Whenever it is
found that this Code fails to provide a rule of procedure in any particular
state of case which may arise, the rules of the common law shall be applied
and govern. [O. C. 27.] v

Penal Code, Art. 9 and notes.

Construed. This article expressly emasculates the common law in all particulars
covered by these Codes. Neither statute nor common law can, in any event, supplant
a constitutional provision. Cline v. State, 36 T. Cr. R., 320, 36 S. W. R., 1099; -
Loakman v. State, 32 Id., 563, 256 S. W. R., 22. But note that on question of the
competency, on final trial, of evidence taken and reduced to writing on examining
trial, the Cline case cited, and the Childers case, 30 Id., 160, 16 S. W. R., 903, are
overruled by Hobbs v. State, 53 T. Cr. R., 71, 112 S W. R., 308, following Porch V.
State, 51 Id., 7, 99 S. W. R,, 1122,

Common law rules as applied to evidence, see post, Arts. 794 and 795, and notes.
And see Bluman v. State, 33 T. Cr. R., 60, 21 S. W. R,, 1027; McKenzie v. State, 32
Id., 568, 25 S. W. R., 426; May v. State, 15 Id., 430.

Constitutional law; rules of construction, See Combs v. State, 38 T. Cr. R., 648,
44 S. W. R., 854; Holley v. State, 14 Id., 505; Hunt v. State, 7 Id., 213; Thomas v.
State, 40 T., 36; Huntsman v. State, 12 T. Cr. R., 620; Trigg v. State, 49 T., 645;
Gordon v. State, 43 Id., 330; Hobbs v. State, 563 T. Cr. R., 71, 112 S. W. R., 308,
following Porch v. State, 51 Id.,, 7, 99 8. W. R., 1122, overruling the Cline and
Childers cases, supra; Cordova v. State, 6 Id.,, 207; Cox v. State, 8 Id., 254; State
v. Sims, 43 T., 521; Holley v. State, 14 T. Cr. R., 105; Hunt v. State, 22 Id., 396;
S. W. R.; Ex parte Brown, 38 Id., 295, 42 S, W. R., 5564; Baldwin v. State, 21 Id.,
691, 3 8. W. R., 109; Smisson v. State, 71 T., 222, 9 8. W. R., 112, R’y v. Gross, 47
1d., 428; Powell v. State, 17 T. Cr. R., 345; Holmes v, State, 20 Id., 509; Leach v.
State, 36 Id., 248, 36 S. W. R., 471,

As to the Constltutlon of the United States. The limitations upon the powers of
government imposed by the Constitution of the United States apply as limitations
upon the government of the Union only, except when the states are expressly mene
tioned. The power to prosecute crime by information as well as indictment, was
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never surrendered by the states to the Union. Pitner v. State, 23 T. Cr. R., 366,
5 S. W. R,, 210.

Legislative journals. R’y v. Hearne, 32 T., 547; Blessing v. Galveston, 42 Id.,
641; Usener v. State, 8 T. Cr. R., 177; Williams v. Taylor, 83 T., 667, 19 S. W. R.,
'156; Ewing v. Duncan, 81 Id., 230 16 S. W. R., 1000; Hunt v. State 22 T. Cr. R.,
396, 3.8. W. R., 233.

Legislative enactments; subjects in titles: Nobles v. State, 38 T. Cr. R., 330, 42
S. W. R., 978; Fehr v. State, 36 Id. 93, 35 S. W. R., 381; Floeck v. State, 34 Id., 314,
30 S. W. R., 794; Tabor v. State, 1d., 631, 31 S. W. R., 662; Ex parte Fagg, 38 Id.,
578, 44 S. W. R., 294. Gunter v. Mfg. Co., 82 T., 496, 17 S. W. R., 840; Day Co.
v. State, 68 Id., 526, 4 S. W. R., 865; R’y v. Smith, 54 Id,, 1.

Same. Titles construed. Must be liberally construed. Ex parte Segars, 32
T. Cr. R., 553, 25 8. W. R., 26; Nichols v. State, 32 Id., 391, 28 S. W. R., 680; Tabor
v. State, 34 Id., 631, 31 S. W. R., 662.

KEmergency clause See Const, Art. IIT, Sec. 39; Ex parte Murphy, 27 T. Cr. R.,
492, 11 S. W. R., 487; Giebel v. State, 28 Id 151,12 8. W. R., 591; Kenyon v. State,'
31 1d., 13, 23 8. W. R.,-191; Williams v. Taylor 83 T., 667, 19 S. W. R., 156; Ewing
v. Duncan, 81 I1d., 230, 16 8. W. R., 1000.

Municipal ordma.nces BEx parte Combs, 38 T. Cr R., 648, 44 S. W. R., 854; BEx
parte Freeland, Id., 321, 42 8. W. R., 295; Ex parte Fagg, Id., 44 S. W. R., 294;
Harris County v. Stewart, 91 T., 41 S. W. R., 650; Leach v. State, 36 T. Cr. R,
248, 36 S. W. R., 471; Bx parte Bell, 32 Id., 308, 22 S. W. R., 1040,

Ex post facto: ’McInturff v, State, 20 T. Cr. R., 335, and cases cited; Dawson v.
State, 6 Id., 347; Velasco v. State, 9 Id., 76; Johnson v, State, 16 Id., 402; Martin v.
State, 22 T., 214; Baker v. State, 11 T. Cr. R., 262.

Special session laws: Baldwin v. State, 21 T Cr. R., 591, 3 S. W. R,, 109 Brown
v, State, 32 I1d., 119, 22 8. W. R., 596.

Practice. Art 3, sec. 40 of the constitution limiting the legislature, in called or
special session, to the consideration of subjects included in the governor’s proclama-
tion convening such special session, is mandatory. - That certain legislation in viola-
tion of this constitutional provision was enacted at a special session may be shown.
Long v. State, 127 8. W. R., 208.

In this case, the governor’s proclamatlon included “changing, amending, ete.,
court procedure, both civil and criminal.” Held broad enough to authorize the
legislature, at that session, to rearrange the terms of the criminal district court
of Harris and Galveston counties. Id.
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CHAPTER TWO.

THE GENERAL DUTIES OF OFFICERS CHARGED WITH THE
ENFORCEMENT OF THE CRIMINAL LAWS. ’

Article Article
1. The attorney general, 4. Peace officers.
Attorney general shall represent the ‘Who are peace officers......... vesesses 43
state, etC. vivvvieeiiannans [, oo 27 Duties and powers of peace officers. ..... 44
Shall report to governor biennially...... 28 May summon aid when resisted........ . 45
Certain officers to report to him......... 29 Persgns refusing to obey liable to prose- 46
cution .............0.. eevsannsa cene
2. District and county attorneys. Officers finable for contempt....... seees 4T
Duties of district attorneys.. 30 5. Sheriffs.
Same subject ............. 31
Duties of county attorneys. . 32 Shall be a conservator of the peace and
To present officer for neglect of duty . 338 arrest offenders ...... 48
Shall hear complaints, and what the Keeper of Jail....ovvivieevnseoerennnns oo 49
same shall contain.......cvovevnunnns 34 Shall place in jail every person com-
Duty when complaint has been made.... 35 mitted by lawful authority........... 50
May administer oaths....... Ceeeen veess . 36 Shall notify district and county attorneys
Shall not dismiss case, unless, etc....... 37 of prisoners, efC..cvoeuiererincrnananss 61.
Attorney pro tem. may be appointed..... 38 | May appoint a jailer, who shall be re-
Shall report to attorney general......... 39 sponsible ....... Cerretessesnsarasan . b2
Shall not be of counsel adverse to the May rent room and employ guards...... &3
state ..... Creeeneenen ceen «eess. 40 | Deputy may perform duties of sheriff... 54
3. Magistrates. 6. Clerks of the district and county
. courts,
Who are magistrates.........o.00een... 41 . /
Duty of magistrates.........ouvuuvnnn. 42 Shall file all papers, issue process, ete,.. 55
Power of deputy clerks.......cvovuee ve. BB
Shall report to attorney general......... 67

I. THE ATTORNEY GENERAL.

Article 27. [28] Attorney general shall represent the state—It is the
duty of the attorney general to represent the state in all eriminal cases in the
courts of appeals, except in cases where he may have been employed ad-
versely to the state, previously to his election; and he shall not appear as
counsel against the state in any court. [O. C. 28.]

Art. 28. [29] - Shall report to governor biennially.—He shall report to the
governor biennially on the ‘first Monday in December next preceding the ex-
piration of his official term, and at such other times as the OVernor may re-
quire, the number of indiectments which have been found by grand juries in
this state for the two preceding years; the number of informations filed in
this state during the same period; the offenses charged in such indictments
or informations; the number of trials, convictions and acquittals for each of-
fense; the number of indictments and informations which have been disposed
of without the intervention of a petit jury, with the cause and manner of
such disposition; and also a summary of the judgments rendered on conviec-
tion, specifying the offense, the nature and amount of penalties imposed, and
the amount of fines collected. This report shall also give a general summary
of a]l the business, civil and criminal, disposed of by the supreme court and
courts of appeals, so far as the state of Texas may be a party to such litiga-
tion, and of all civil causes to which the state is a party prosecuted or de-
fended by him in any other courts, state or federal. [Act May 11, 1846, p.
206, amended by Act March 28, 1885, pp. 61-62.]

Art. 29. [30] May require certain officers to report to him.—He may re-
quire the several district and county attorneys, clerks of the district and
county courts in the state, to communicate to him at such times as he may
designate, and in such form as he may prescribe, all the information neces-
sary for his compliance with the requirements of the preceding article. And
whenever the clerk of the district court of any county neglects or fails,
within thirty days after the adjournment of a term of hig court, to report
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to the attorney general the proceedings thereof, the comptroller shall there-
after, if notified of such failure, audit no more claimg in favor of such clerk,
until receipt of such report by the attorney general, [O. C. 944, amended by
Act March 28, 1885, p. 62.]

2. DISTRICT AND COUNTY ATTORNEYS.

Art. 30. [31] Duties of district attorneys.—It is the duty of each district
attorney to represent the state in all criminal cases in the distriet gourts
of his distriet, except in cases where he has been, before his election, em-
ployed adversely; and he shall not appear as counsel against the state in any
court; and he shall not, after the expiration of his term of office, appear as
counsel against the state in any case in which he may have appeared for the
state. [O. C.-30.] ’

Construed. Though the district judge was yet district attorney when the homicide
was committed, yet, having been elected to the former position, he had no part in the
proceedings pending indictment, having resigned and procured the appointment of -
a district attorney pro tem. who had charge of the case from inception. Held, that
he was not disqualified to preside at the trial. Utzman v. State, 34 T. Cr. R., 426,
24 8. W. R., 412.

The district attorney cannot discuss testimony not before the jury. Miller v.
State, 45 T. Cr. R., 517, 78 8. W. R., 511,

Art. 31. [32] Same subject.—When any criminal proceeding is had be-
fore an examining court in his district, or before a judge upon habeas cor-
pus, and he is notified of the same, and is at the time within the county
where such proceeding is had, he shall represent the state therein, unless
prevented by other official duties. [O. C. 31.]

Art. 32. [33] Duties of county attorneys.—It shall be the duty of the
county attorney to attend the terms of the county and inferior courts of his
county, and to represent the state in all eriminal cases under examination or
prosecution in said courts. He shall attend all criminal prosecutions be-
fore justices of the peace in his county when notified of the pendency of
such prosecutions and when not prevented by other official duties. He shall
conduct all prosecutions for crimes and offenses cognizable in such county
and inferior courts of his county, and shall prosecute and defend all other
actions in such courts in which the state or the county is interested. He
shall also attend the terms of the distriet court in his county; and, if there
be a district attorney of the distriet including such county, and such dis-
_trict attorney be in attendance upon such court, the counly attorney shall aid
him when so requested; and when there is no such district attorney, or when
he is absent, the county attorney shall represent the state in such court and
~ perform- the duties required by law of district attorneys. :

A county attorney cannot accept or approve a county convict bond. Ex parte Price,
37 T. Cr. R., 275, 39 S, W. R., 369. : :

The appointment of a county attorney pro tem. by the county judge is without
authority, and an information filed by such is void., Moore v, State, 56 T. Cr. R
300, 119 S. W. R., 858. :

The Court of Criminal Appeals is without jurisdiction, on appeal, to direct manda-
mus to the county attorney to institute a misdemeanor prosecution. Murphy v. Sum-
ners, 54 T. Cr, R., 369, 112 S. W, R., 1070.

bt

Art. 33. [34] Duty to present officer for neglect of duty.—It shall be
the duty of the distriet or county attorney to present to the court having
jurisdiction, any officer, by information, for neglect or failure of any duty
enjoined upon such officer, when such neglect or failure can be presented by
information, whenever it shall come to the knowledge of said attorney that
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there has been a neglect or failure of duty upon the part of said officer: and
it shall be his duty to bring to the notice of the grand jury all acts of viola-
tion of law or neglect or failure of duty upon the part of any officer, when
such violation, negleet or failure are not presented by mformatlon and
whenever the same may come to his knowledge. [Act Aug. 7, 1876, p. 86.]

Art. 34, [35] Shall hear complaints, and what the same shall contain.—
Upon complaint being made before a district or county attorney that an of-
fense has been committed in his district or county, he shall reduce the com-
plaint to writing and cause the same to be signed and sworn to by the com-
plainant, and it shall be duly attested by said attorney. Said complamt
shall state the name of the accused, if his name is known; and, if his name is
not known, it shall deseribe him as fully as possible; and the offense with
which he is charged shall be stated in plain and 1nte111g1b1e words; and it
must appear that the offense was committed in the county where the com-
plaint is filed, and within a time not barred by limitation. [Id., p. 87; § 13.]

Complaint must be made by a credible person, though it need not aver that the
affiant is such a person. Wilson v. State, 27 T. Cr. R., 47, 10 S. W. R., 749; Dodson
v. State, 35 Id., 571, 34 S. W. R., 754; Thomas v, State, 14 Id., 70.

A credible person is one who, being competent to testify, is worthy of behef
Authorities supra.

A county attorney cannot make complaint unless he was the only witness to the
defense. Daniels v, State, 2 T, Cr. R., 353.

Affiant’s name need not appear in body of complaint signed and sworn to. Upton
v. State, 33 T. Cr. R., 231, 26 'S, W. R., 197.

Compiaint must show the offense anterior to its date and correspond with the af-
fidavit. Huff v. State, 23 T. Cr. R., 291, 4 8. W. R., 890, and cases cited; Womack
v. State, 31 Id., 41, 19 S. W. R,, 605 citing Lanhams case, 9 Id., 232; Williams v.
‘State, 17 1d., 521

And the date must not be an impossible one. Iefner v. State, 16 T. Cr. R., 573;
Jennings v. State, 30 Id., 428, 18 §. W, R., 90.

Can be based on knowledge and belief. Dodson v, State, 35 T. Cr. R., 571, 34
S. W. R., 754; Hall v. State, 32 Id., 594, 25 8. W. R., 292, and cases cited.

Must be authenticated by jurat of officer before whom made. Jennings v. State,
30 T. Cr. R., 428, 18 S. W. R., 90, and cases cited. )

Convicted felon is not competent to make complaint. Perez v. State, 10 T. Cr. R,
327.

Husband not competent to make complamt agamst wife for adultery. Thomas

v. State, 14 T, Cr. R., 70.
Complaint taken by the county attorney of one county will not support informa-

tion filed by county attorney of another county. Thomas v. State, 37 T. Cr. R., 142,

38 8. W. R, 1011.
County attorney cannot, under this article, take the affidavit of a complainant

under Art. 976 of this Code. Willlams v. State, 50 T. Cr. R., 269, 96 S. W. R., 47..

Habeas corpus cannot be resorted to in order to test the suﬂiciency of a criminal
complaint, ' Ex parte Cain, 56 T. Cr. R., 538, 120 8. W. R., 997; Ex parte Cox, 53
1d., 240, 109 S. W. R., 369.

.Art. 35, [36] Duty when complaint has been made.—If the offense be a
misdemeanor, the attorney shall forthwith prepare an information, and file
the same, together with the complaint, in the court having Jurlsdlctlon of
the offense. If the offense charged be a felony, he shall forthwith file the

complaint with a magistrate of the county, and cause the necessary process
to be issued for the arrest of the accused. [Id., § 15.]

A complaint is an essential prerequisite to an information. Wilson v. State, 27
T. Cr. R., 47, 10 8. W. R., 749; Kinley v. State, 29 Id., 532, 16 S. W. R., 339.

Complaint charging a misdemeanor information must be filed in the county court;
charging a felony, it must be filed with the magistrate, who must proceed in accord-
ance with the law governing examining courts. Kinley v. State, supra. ’
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It will be presumed, in the absence of contrary proof, that the assistant county
attorney possessed all the qualifications of that officer. Kelly v. State, 36 T. Cr. R.,
480, 38 S. W. R., 39; and see Dane v. State, Id., 84, 35 8. W. R., 661, to the effect’
that a de facto deputy county attorney is qualified to administer the complainant’s
oath. '

A “deputy county attorney” is an “assistant county attorney.” Wilkins v. State,
33 T. Cr. R., 320, 26 S. W. R., 409.

Art. 36. [37] May administer oaths.—For the purpose mentioned in the

two preceding articles, district and county attorneys are authorized to ad-
minister oaths. [Id., § 14.] .

Post, Art. 479; Thomas V. State, 37 T. le. R., 142, 38 S. W. R,, 1011.

Art. 37. [38] Shall not dismiss case, unless.—The distriet or county at-
torney shall not dismiss a case unless he shall file a written statement with
the papers in the case, setting out his reasons for such dismissal, which rea-
sons shall be incorporated in the judgment of dismissal; and no case shall
be dismissed without the permission of the presiding judge, who shall be
satisfied that the reasons so stated are good and sufficient to authorize such
dismissal. [Id., p. 88, § 20.]

Dismissal of prosecution. A plea in bar setting up a contract or agreement with
the prosecuting attorney to dismiss is worthless unless it shows a substantial com-
pliance with statutary requirements. Kelly v. State, 36 T. Cr. R., 480, 38 S. W.
R., 39. } ) .

This article controls, and the prosecuting officer cannot bind the state without first
fully conforming to it. Fleming v. State, 28 T. Cr. R., 234, 12 8. W. R., 605;
Diserin v, State, 127 8. W. R., 1038.

A bona fide, executed contract to 