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BAXNKS AND BANKING—ACCEPTABILITY OF F'EDERAL FArM LoanN BonNDs
UNDER BoND SECURITY SYSTEM OF STATE BANKING.

1. Article 842, providing that bonds issued under the Federal Farm Loan
Act may be accepted as security for all public deposits where deposits of bonds
or mortgages are authorized by law to be accepted, does not authorize the
acceptance of Federal Farm Loan bonds for and on behalf of the lawful
depositors of a bank, and such bonds do not comply with the requirements of
Article 475 as a bond, policy of insurance, or bonds of the United States, or
municipal or district bonds approved by the Attorney General’s Department, or
other guaranty of indemnity.

2. The expression “or other guaranty of indemnity,” contained in Article
475, is not broad enough to permit of acceptance of Joint Stock or Land Bank
bonds, even when pledged by owners other than the bank or trust company.

ATTORNEY GENERAL’S DEPARTMENT,
AusTiN, Texas, April 14, 1926.

Honorable Chas. O. Austin, Banking Commissioner, Austin, Texas.

Dear Sr: Your letter of April 9th addressed to the Attorney Gen-
eral has been referred to me for reply, and as presenting the questions
involved, I will here quote a portion thereof:

“Certain Joint Stock Land Banks located in Texas and organized under the
provisions of the Federal Farm Loan Act, have made a demand upon me that I
receive and permit to be deposited by banks changing from the Guaranty Fund
system to the Bond system of securing their deposits, as provided under Article
475, their bonds, and upon my refusal to do so are threatening me with an
action in mandamus. * * * .

“They contend that the expression ‘all public deposits’ (Article 842) is
inclusive and should be broadly construed to include the act of depositing
securities for any purpose whenever and wherever provided by law, and that
the requirement of Article 475 providing for the filing of United States and
municipal or district bonds, ete., is an act requiring a public deposit of such
securities as intended to be covered by the provisicns of Article 842, * * *

“My position, on the contrary, is that the expression ‘all public deposits’
contained in Article 842 refers specifically to deposits of public moneys, that is,
moneys belonging to the State of Texas or any political subdivision thereof and
which may be deposited in banks under the respective provisions of our several
depository acts, and that it is wholly untenable to contend that it refers to the
filing or depositing of bonds by banks as provided for in Article 475. * ¥ *

“If they are wrong in this coniention, then they contend (alternatively) that
the expression ‘or other guaranty of indemnity’ contained in Article 475, is
broad enough to permit the Commissioner to accept bonds of Joint Stock Land
Banks, accompanied by a guaranty of indemnity executed by the bank itself or
by some individual or individuals acting for the benefit of the bank. * * *

“I further contend that the expression ‘other guaranty of indemnity’ as used
in Article 475 is analogous to and synonymous with the expression ‘a bond,
policy of insurance’ contained in the same article. In other words, that the
expression ‘guaranty of indemnity’ means nothing more or less than a contract
of indemnity executed by some corporation permitted under the laws of the
State of Texas to execute indemnity contracts for and on behalf of others, and
that it might also properly include a guaranty of indemnity executed by
individuals who might be able to qualify as to their solvency. * * *

“May I ask that you will therefore be good enough to advise me at as early
& date as may be convenient to you whether or not in your opinion the bonds
of Federal Farm Loan Banks and Joint Stock Land Banks organized under the
Act of Congress approved July 17, 1916, may be accepted by me under the pro-
vigsions and for the purposes outlined in Article 475, Revised Statutes, 1925, in
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lieu of ‘bonds of the United States, or municipal or district bonds approved by
the Attorney General’s Department.’ ”

We take it that you make no special point of the fact that banks of-
fering the Joint Stock Land Bank bonds are changing from the Guar-
anty Fund system to the Bond system, since the terms of the law are
applicable alike to banks originating under the Bond Security system.
Article 475 states as a prerequisite to a bank or trust company operat-
ing under the Bond Security system that it shall on January first and
annually thereafter file with the Banking Commissioner * * * “for and
on behalf of the lawful depositors of such bank, a bond, policy of insur-
ance, or bonds of the United States, or municipal or district bonds
approved by the Attorney Genmeral’s Department, or other guarantee
of indemnity in an amount equal to the amount of its capital stock,
which said hond, policy of insurance or other guarantee of indemnity
shall be for and inure to the benefit of all depositors.” The italicized
words were imported into the original act of 1909 by the amendment of
1925. By an act of 1917, incorporated into the 1925 codification as
Article 842, it is provided as follows:

“All bonds issued under and by virtue of the Federal Farm Loan Act, approved
by the President of the United States, July 17, 1916, shall be a lawful invest-
ment for all fiduciary and trust funds in this State, and may be accepted as
security for all public deposits where deposits of bonds or mortgages are
authorized by law to be accepted. Such bonds shall be lawful investments for
all funds which may be lawfully invested by guardians, administrators, trustees
and receivers, for saving departments of banks incorporated under the laws of
Texas, for banks, savings banks and trust companies chartered under the laws
of Texas, and for all insurance companies chartered or transacting business
under the laws of Texas, where investments are required or permitted by the
laws of this State.”

This provision of our law was responsible to Section 27 of the Fed-
eral Farm Loan Act reading in part as follows:

“That Farm Loan bonds issued under the provisions of this act by Federal
Land Banks or Joint Stock Land Banks shall be a lawful investment for all
fiduciary and trust funds and may be accepted as security for all public
deposits.” (Federal Annotated Statutes, Supp. 1918, p. 37.)

You are advised that In our opinion under the laws above quoted,
considered in the light of other applicable provisions hereinafter
referred to, you are not required to accept bonds of Federal Farm Loan
Banks or Joint Stock Land Banks under the provisions and for the
purposes outlined in Article 475. The inquiry as you present it divides
itself into two phases, namely, whether Article 842 is in this regard
controlling over Article 475, and whether the term “other guarantee of
indemnity” as used in Article 475 should be held to include Farm
Loan bonds of either character specified when pledged by owners other
than the bank or trust company taking the benefit of the Bond Security
system. These questions we will consider separately.

1.

There can be no doubt but that Articles 475 and 842 must, by virtue
of their both being incorporated in the Revised Statutes of 1925, be con-
sidered as parts of the same act and accordingly harmonized, if possible.
Sayles vs. Robison, 129 S. W, 346, 348; Black on Interpretation of
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Laws, 2nd Ed., See. 172. There would indeed scem no difficulty about
harmonizing these two provisions. Article 842 declares Federal Farm
Loan bonds lawful investments for Texas banks, savings banks and trust
companics and savings departments thereof where investments are re-
quired or permitted by law, but it undertakes to declare these bonds ac-
ceptable as security only for all public deposils, where deposits of bonds
or mortgages are authorized by law to be accepted. If it declared them to
be proper security for all deposits under the conditions stated, it would
be in evident conflict with Article 4375, which permits the filing by a
bank entering the Bond Security system of nothing except a bond, policy
of insurance or bonds of the United States or municipal or district bonds
approved by the Attorney General’s Department, or other guaranty of in-
demnity, for and on behalf of*all depositors of such bank. The statutes
can be harmonized and therefore should be harmonized.

The deposits protected by Article 475 are all deposits, both public and
private, and the Legislature has not undertaken in Article 842 to say
what would be acceptable as security for anything but public deposits,
referring as you suggest to moneys belonging to the State or any polit-
ical subdivision thereof, such as may be deposited in banks under the
provisions of our depository acts. A specific application of the intent
of this law is found in Article 2529, authorizing a state depository to
pledge, among other things, bonds of the Federal Land Banks located
in Texas. The public’s deposits are not public deposits within the ac-
cepted meaning of the latter term.

The purpose of Article 475 is to protect all deposits, both public and
private, and no distinction is made in this regard; nor would it be
practicable to distinguish between the one and the other in the security
filed, which, by the terms of the law, is to inure to the benefit of all de-
positors.

There is involved in this construction of the law no reflection what-
ever upon the value of the Farm Loan bonds as securities; the question
is simply a matter of construction of the law as the Legislature has seen
fit to declare it. The fact that the Legislature has authorized that they
be accepted, not only as security for all public deposits but also as in-
vestments for the State banks, is evidence of the high regard in which
these securities are held by our Legislature. But to argue that be-
cause a bank is permitted to invest its assets in these bonds is a reason
why they should be accepted as security for all depositors under the
terms of Article 475, is simply to ignore the specification of the securi-
ties that may under the terms of that article be accepted for such
purpose,.

The Supreme Court of the United States in Smith vs. Kansas City
Title Co., 255 U. S., 180, 198, has not only upheld the Federal Farm
Loan Act in its entirety, but has specifically declared Section 27 thereof
to be constitutional and effective for the purposes there declared. In
furtherance of this purpose, the Legislatures of most, if not all, of the
States have passed acts similar to Article 842 of our statutes. The Fed-
eral act declared Farm Loan bonds lawful investments for all fiduciary
and trust funds and acceptable as security for all public deposits, and
the Legislatures of most of the States have gone at least this far. It is
interesting to note that some are even more specific, as for instance,
Louisiana and Alabama, which in almost identical language declare
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such bonds security of depositors for the funds of the state and of polit-
ical subdivisions thereof. (Wolff’s Constitution and Statutes of Louis-
iana, 1920, p. 242; Alabama Civil Code, 1923, Art. 6421.) Florida,
like our State, has simply declared that they may be accepted as se-
curity for all public deposits. (Statutes 1920, Art. 4978.) Missouri
declares “that such deposits shall be accepted as security for all pub-
lic deposits, and in all cases where bonds are required by law to be de-
posited with any department or any public office of this State.” (Mis-
souri Laws, 1921, p. 284-B.) The distinguishing feature in that law
and in ours lies in the italicized words, making the succeeding phrase
conjunctive with public deposits and additional thereto, instead of leav-
ing this succeeding phrase, as does our law, as a limitation upon the
words “public deposits.”
II.

The alternative contention that Farm Loan bonds come within the
expression ‘“or other guaranty of indemnity” as used in Article 475,
presents more difficulties. i

There is no pretense that such bonds come within any of the specific
designations in this article, and we apprehend that there can be no
serious contention that they come within the general term “guaranty
of identity” when they are the property of the bank or trust company
seeking to qualify under the Bond Security system. What, it may be
suggested, would be the use in the Legislature specifying bonds of the
United States, municipal or district bonds approved by the .\ttorney
General’s Department, if they were in the next breath going to throw
the door wide open for any and all kinds of bonds? It is no answer to
this that the term “guaranty of indemnity” may literally be broad
enough to include such substantial securities as Farm Loan bonds. The
point is that the Legislature, by specifying what kind of bonds are in-
cluded, has excluded the idea that any other bonds may be included in
the dragnet terms in the law.

The words “guaranty of indemnity” carry no definite meaning in
themselves and are plainly the result of a confusion of terms on the part
of those drafting this law. An indemnity is an engagement to make
good and save another from loss upon some obligation which he may in-
cur to a third person, while a guaranty is a collateral undertaking pre-
supposing some contract as principal thereto and binding the guarantor
to one to whom another is answerable. Texas Fidelity & Bonding Co.
vs. Insurance Co., 184 S. W., 238. Yet this very case cited was re-
versed by the Commission of Appeals, and a corporation having the
power to enter into a guaranty contract was held had the implied power
to enter into an indemnity agreement (216 S. W, 144), it being said:

“While there is some technical difference between an agreement to indemnify
and a guaranty, yet where the purpose to be accomplished and the liability
assumed is practically the same under either form of contract, we do not think a
corporation should be permitted to escape liability upon a contract fairly
entered into because it adopted the one form of contract rather than the other
to accomplish the same result.”

So here we believe the combined term “guaranty of indemnity” to
have been used in Article 475 without any real regard as to a distinction
in meaning one way or the other. At most it may be said to imply the
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obligation of a third party, that is, one other than the bank, seeking to
qualify ; but a contract of indemnity either by a corporation or an indi-
vidual fulfills this idea of the law and, if anything, repels the inclusion
in the term “guaranty of indemnity™ of such distinet and different things
as bond securities of any kind. The latter are very different things from
a bond or policy of insurance, though of the same nature as United States,
municipal or district bonds: yet with the law left unchanged upon
amendment except by the inscrtion in its terms of the bond securities
specified, there would seem to be no reason to give the term “or other
guaranty of indemnity” any other meaning than it already had in the
conjunction in which it was used in the original act. (Black on Inter-
pretion of Laws, 2nd lid., See. 168.) If this is true, then the “other
guaranty of indemnity” referred to should be of the same nature as
the bond or policy of insurance, that is a contract of indemnity.

In Lewis” Sutherland Statutory (onstitution, Nection 422, it is said:

“When there are general words following particular and specific words, the

former must be confined to things of the same kind. This is known as the rule
or doctrine of ejusdem generis.”

The application of this rule in this instance does not leave the general
words “guaranty of indemnity” without effect, but merely restricts
their effect.

This construction of the expression “guaranty of indemnity” is per-
suasively borne out by the fact that a like meaning is necessarily given
these terms as elsewhere used in the Bond Security system law. For in-
stance, Article 476 authorizes the charge of an examination fee by the
Commissioner as “against any other (that is, other than the qualifying
bank) person, firm or corporation permitted to file such bond or other
guaranty of indemnity.” Such examination is presumably for the pur-
pose of determining solvency and would be absurd as applied to a third
party pledging bond securities. Again, Article 477 provides that “the
bond, policy of insurance or other guaranty of indemnity herein pro-
vided for shall contain the provisions as provided by law and shall be in
such form as may be fixed and provided by the State Banking Board.”
Certainly municipal securities, Farm Loan bonds or bonds of a similar
nature could not contain the provisions provided by the Bond Security
system law and the State Banking Board could have nothing to do with
the form of such bonds. Both of these articles plainly refer to a con-
tract of indemnity by a third person similar in general to the bond or
policy of insurance and wholly dissimilar in nature from municipal or
other bond securities. As further evidence of this intent in the law,
Article 482 provides that “the bond or other guaranty of indemnity
herein provided for may be made by any person, firm or corpora-
tion authorized to execute the same.” And Article 486 provides that
“if the surety of any character of guaranty of indemnity shall be a cor-
poration,” and shall not pay within sixty days, “the full amount due by
it upon such guaranty of indemnity,” its charter shall become sub-
ject to forfeiture.

It is true that there is a dictum in the recent decision of the Supreme
Court in Texas Bank and Trust Co. vs. Austin, 280 S. W, 161, to the
following effect.
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“Who would deny that United States bonds or district or municipal bonds
approved by the Attorney General’s Department, when pledged by owners other
than the bank or trust company to secure depositors, would constitute a
‘guaranty of indemnity’ other than the bond with sureties of the bank or trust
company, or an insurance policy?”

To our minds, however, this language must be considered as strictly
limited to the purpose for which it was employed, that is, an argument
to the end that after the amendment of Article 475 in 1925 a bank was
entitled to qualify under the Bond Security system by filing bonds of
the United States belonging to the bank itself. That no practical ef-
fect in construction of the terms “guaranty of indemnity” was by this
dictum intended to be established by the court, would seem to follow
from the following further language used in said opinion:

“The mere filing by the bank or trust company of bonds to which it did not
have right or title would be unavailing for the protection of the depositors,
which is the ultimate aim of the law. The Legislature could not have intended
to impose obligations on strangers to the bank or trust company nor charges on
their property without any language referring in the remotest degree to such
obligations or charges.”

If the mere filing of United States bonds not belonging to the bank
would be unavailing for the protection of the depositors, at least with-
out some independent pledge thereof by the owners of such bonds, and if
the Legislature could not have intended to impose obligations on
strangers nor charges on their United States bonds specifically men-
tioned in the law, we cannot imagine how the term “guaranty of in-
demnity” could carry a greater right with respect to Federal Farm
Loan bonds or other bond securities not mentioned, thereby permit-
ting by indirection and implication what the Supreme Court says is in
effect denied with respect to United States bonds.

The essential purpose of the Bond Security system, as stated in the
case just referred to, is the protection of the general depositors of the
banks qualifying thereunder. If the term “guaranty of indemnity” is
given the broad construction contended for so as to include the bonds
of the Federal Farm Loan Banks and Joint Stock Land Banks, the
question arises as to where to draw the line on a further elasticity in
the meaning of these words. Bank and trust companies and savings
banks are authorized to invest not only in securities of this character,
but also in mortgages of certain kinds. (See Articles 396, 416.) If
the term “guaranty of indemnity” is held to include bond securities
other than those specified in the law, why should it not as well be held
to include mortgages? What is the limit of its meaning? In practi-
cal result under the broad construction here contended for, the extent
of its meaning would be a matter entirely within the discretion of the
Banking Commissioner. If this was the intent of the law, there could
have been no purpose whatever in specifying the “bond, policy of in-
surance or bonds of the United States,” etc. The undoubted purpose of
such explicit expression on the part of the Legislature was to avoid any
unnecessary jeopardy to the bank’s depositors by leaving too much to
the discretion of the Banking Commissioner. If the Legislature has
not gone as far as it should in including other equally safe bond se-
lcuri‘cies, the remedy lies in amendment of the law, not in judicial legis-
ation.
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Our conclusion is that Article 842 has no controlling effect over
Article 475, and the expression “or other guaranty of indemnity”
in the latter article is not broad enough to authorize you to accept Joint
Stock or Land Bank bonds. 1f the practical result of such broad con-
struction of thix expression is, at least within reasonable limits, to leave
the meaning to be given it entirely to the discretion of the Banking
Commissioner, then certainly he might in such discretion reject the
bonds of Federal I'arm Loan Banks and Joint Stock Land Banks and
no mandamus would lie as a consequence. In such action, in our opin-
ion, you would be entirely justified under the law as we construe it.

Very truly yours,
C. W. TRUEHEART,
.Assistant Attorney General.

Op. No. 2642, Bk. 61, P. 4.
BaNKsS AND BANKING—CHANGE OF SITUS.

A State bank cannot, by amendment of its charter, change its situs from one
town to another even within the same county of the State.

ATTORNEY GENERAL’S DEPARTMENT,
AvusTix, TExas, March 17, 1926.

Mr. Chas. O. dustin, Banking Commissioner, Capitol.

DEar Sir: Referring to your letter of the 10th instant, inquiring,
among other things as to whether the Riviera State Bank may by amend-
ment of its charter change its situs from Riviera ot Kingsville, we beg to
advise that in our opinion this may not legally be done.

In view of this answer to your first inquiry, it becomes unnecessary
to answer the balance of the questions submitted in your letter, since
they are dependent upon an affirmative answer to the question that
we have answered negatively.

The only question presented, as amplified by matters of common
knowledge, is whether a State bank heretofore authorized by its charter
to do a banking business in Riviera, Kleberg County, Texas, a town
which under the 1920 census had a population of 500, may so amend
such charter as to change the situs of its banking business from Riviera
to Kingsville, Kleberg County, Texas, a town about seventeen miles dis-
tant in the same county; Kingsville under the 1920 census having a
population of 4,700.

Section 16, Article 16 of the State Constitution, after directing the
Legislature to authorize the incorporation of banks and to provide for
a system of State supervision, regulation and control of same, and after
declaring that each shareholder shall be personally liable for all exist-
ing debts of such banks to an amount equal to the par value of the
shares so owned, further provides as follows:

“Such body corporate (a bank) shall not be authorized to engage in business
at more than one place, which shall be designated in its charter.”

Article 538 of the Revised Statutes, 1925, contains a provision to
like effect of that just quoted, and further provides:

“No such corporate body shall maintain a branch bank, receive deposits or pay
checks, except in its banking house.”
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Article 377 requires that the articles of incorporation of a bank shall
state “the name of the city or town or county in which the corporation
is to be located.” Other applicable provisions of the law are as follows:

Article 380. “The (Banking) Board shall carefully examine the articles of
association. * * * The said Board shall also inform itself as to the public
necessity of the business of (in?) the community in which it is sought to
establish the same, and to determine whether its capital is commensurate with
the requirements of law, and the location of the business, and that the applicants
are acting in good faith.”

Article 381. “If the Board determines any requirement unfavorably to the
applicants, the charter shall be refused, but if favorably, then the charter shall
be granted.”

Article 391. “When a bank is located in a town having less than 800
inhabitants, its capital stock shall not be less than $17,500, nor less than $25,000
for banks located in towns and cities having 800 inhabitants and less than
10,000 inhabitants. * * *»

Article 492. “All corporations created under this title (relating to banks)
are hereby declared to be charged with the public use, and shall be under
State control. * * *¥

Article 514 provides that banks “shall own only such real estate as
may be required for the transaction of their business,” excepting such as
required for the protection of debts.

The only charter amendments recognized by the banking law have
to do with the reduction or increase of capital stock and the change in
the system of banking. (Arts. 500, 501, 502.)

It is at once apparent, upon the foregoing review of the law appli-
cable, that the designation in a bank’s charter of its place of business
stands upon an entirely different plane from the naming in the charter of
an ordinary commercial corporation of the place or places where business
it to be transacted. See Art. 1304, par. 3, R. 8., 1925. In the case of a
bank, such designation is a basic and restrictive feature for the bank’s
power; in the case of an ordinary commercial corporation, the cor-
responding designation is generally a mere matter of information for the
State and the public in general.

Without any direct inhibition in the law corresponding to that con-
tained in Article 538, above quoted, it was held by the Kentucky Court
of Appeals in Bruner vs. Citizens Bank, 120 S. W., 345, upon the basis
of statutes in other respects similar to ours, that it is not within the
power of a State bank to establish a branch bank, it being said:

“From these general but important distinctions that the Legislature has made
Letween banks and corporations generally, it is apparent that banks cannot be
allowed to exercise any functions that are not strictly authorized by law. What
a mercantile corporation may do is not the standard by which to measure the
powers of a banking institution. They occupy toward the public a very
different relation.”

A similar holding was made by the Supreme Court of Missouri with
reference to a National bank in State ex rel. Barrett vs. First National
Bank, 249 S. W, 619, 30 A. L. R, 918. This case was affirmed by the
United States Supreme Court, 263 U. S., 640, 44 S. C., 213. In the
latter decision it is said by Justice Sutherland:

“A mere multiplication of places where the powers of a bank may be exercised
is not in our opinion a necessary incident of a banking business. * * * (Cer-
tainly an incidental power can avail neither to create powers which, expressly
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or by reasonable implication, are withheld, nor to enlarge powers given; but
only to carry into effect those which are granted.”

Of course, the question here at issue is not as to the power to es-
tablish a branch bank, but rather whether a State bank may by amend-
ment of charter abandon its original location in one town in favor of a
new location in another town. The importance of these decisions, how-
ever, lies in the fact that even without any direct inhibition in the Ken-
tucky statutes in the one case and the National Banking Act in the other
case, the courts held that a branch bank could not be created and that
the ordinary freedom accorded other corporations in the matter of mov-
ing their business from place to place did not come within the inciden-
tal powers of a banking business. This at least serves to illustrate how
much more certainly under the provisions of our law a Texas bank is
by its charter rooted in the very place where it is originally authorized
to do business.

The Riviera State Bank having in its charter designated Riviera as
its place of business, cannot under the constitutional provision, first
herein quoted, be authorized to engage in business at another place.
The fact that it abandons Riviera in adopting Kingsville as its new
place of business will not under this constitutional provison suffice,
for Riviera alone is designated in its charter, and Kingsville will simply
be designated in an amendment. If the word ‘“charter” is given its
strict and literal meaning it is not inclusive of an “amendment,” and
this constitutional provision is conclusive of the matter. The language
in the Constitution is presumed to be carefully selected. Cox vs. Rob-
inson, 150 S. W., 1149, 1155, 105 Texas, 426.

Similarly it can only be by giving Articles 380 and 381 an adapted
meaning as applied to a charter amendment naming a new place of
location that they could be given any effect. Under the provisions of
these articles the Banking Board is apparently vested with a discretion
to determine for or against the public necessity of the business in the
community in which it is sought to establish the bank, and a similar
provision in the Kansas banking law has been upheld. Schaake vs. Dol-
ley, 118 Pac., 80, 37 L. R. A. (N. 8.), 877; State ex rel. Barret vs.
First National Bank, 249 S. W., 619, 620-1. It must certainly have
been intended that a bank could not by amendment of its charter avoid
this supervisory power vested in the Banking Board.

As bearing on the application of Article 391, making the capital of a
bank commensurate with the population of the town where located, it
was held by the Circuit Court of Appeals in First National Bank vs.
Murray, 212 Fed., 140, that a National bank chartered to do business
in a suburban village of Oklahoma City, which was afterward embraced
within the city limits, could not remove its banking house to the busi-
ness section of Oklahoma City without increasing its capital stock in
proportion to the population of that city as required by the National
Banking Act, it being remarked by the court that:

“It is important that there should be a proportion between the capitalization
and the amount of deposits which may reasonably be expected in a village, town
or c¢ity in which a bank is located.”

It will be noted that, as stated in this case, the National Banking
Act expressly authorizes a change in place of business “to any other
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place within the same State not more than thirty miles distant with
the approval of the Comptroller of the Currency by the vote of share-
holders owning two-thirds of the stock of such associathn.” 6 Fed.
Stat. Ann. (2nd Ed.), 721. The absence of a corresponding provision
in our State banking law is, to say the least, significant.

The fact that Riviera and Kingsville are in the same county and
that the distance between them is only seventeen miles would seem
to have no bearing on the question. In Bruner vs. Citizens Bank, 120
S. W. (Xy.), 345, 346, above referred to, it is said the fact

“That the branch is established in the same county as the parent bank
cannot affect the question. What a bank can do in one county of the State,
it can do in any of them. County lines cannot be allowed to confine the
activity or limit the business privileges of a bank. No sound reason, or indeed
any reason, can be given why it would be legal to have branches in a county in
which the parent bank was located and illegal to establish them in other
counties.”

Precisely the same principle would apply with respect to a change
in location from one place to another within the same county.

It is obvious from what has already been said that a change in lo-
cation of a bank from town to town constitutes a radical or funda-
mental change in its business even if the purposes of the provisions of
the law, above reviewed, can be fully subserved by adapting them to
a change in location by an amendment of charter. The further ques-
tion presents itself whether an amendment making such a radical or
fundamental change in the bank’s charter should be permitted under
considerations of public policy. As indicating the policy of the law of
this State in this regard, we find in Article 1314, applicable to cor-
porations in general, this provision:

“No amendment or change violative of the Constitution or laws of this State
* * * or which so changes the original purpose of such corporation as to
prevent the execution thereof shall be of any force or effect.”

As applicable to banks in particular, we find the only amendments
recognized in the law are those relating to reduction or increase of
capital stock and the change in the system of banking, and all of them
require a certain proportion of the vote of the stockholders in order
to effect such amendments. In a law as full and comprehensive as the

banking law this would seem to indicate that no other amendments
are contemplated or allowed.

The general rule is thus stated in Fletcher’s Cyclopedia on Cor-
porations, Volume 6, Section 4003 :

“It is well settled that there is a contract between a corporation and every
person who becomes a stockholder or member thereof, either at the time of its
creation or afterwards, that the business of the corporation shall be conducted
within the limits fixed by the charter, and that there shall be no departure from
the objects for which the corporation was created. It is very clear therefore
that a majority of the stockholders of a corporation have no power merely by
reason of their control over the corporation to bind a dissenting minority by
accepting and acting under an amendment of the corporation where the amend-
ment fundamentally or radically changes its character or objects so as to make
it in effect a different corporation, or so as to authorize it to engage in a
different enterprise from that originally authorized, although of the same general
kind. * * ¥ By the weight of authority a majority of a railroad, turnpike
or canal company cannot bind a minority by accepting an amendment of the
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charter authorizing the corporation to construect its road or canal along a
different route from that originally authorized or beyond the original terminus,
where the change is so radical as to make the enterprise essentially different
from what was originally contemplated.”

This is particularly pertinent to the stockholders in a bank, since
they are personally liable for its debts to the extent of the stock owned
by them.

The proposed amendment of the charter of the Riviera State Bank
will probably violate Section 16, Article 16, of the State Constitution,
as well as the provisions of the banking law, first herein reviewed; it
will certainly so change the original purpose of such corporation as
to prevent the execution thereof, in that if it does business in Kings-
ville, it cannot do business in Riviera, which was the original purpose
of such corporation. Nor would the consent of all the stockholders
to such a fundamental and radical amendment satisfy the requirements
of the law with reference to a bank; for the State is by the Consti-
tution given the power of supervision, regulation and control over
banks and they are declared by law to be charged with a public use,
so that the State is, as it were, the guardian of its banks, instead of
simply being the grantor of a power to them. The provisions of Arti-
cles 539 and 540, giving a solvent bank the right to close and make
final settlement of its affairs, is the solution contemplated by law for
the difficulty of a bank which no longer sees fit to carry out its original
charter purposes. It should not be evaded by amendment.

Our conclusion is that the Riviera State Bank should not be allowed
by indirection, through charter amendment, to avoid the purposes for
which it was created by changing its place of business from one town
to another.

Yours very truly,
C. W. TRUEHEART,
Assistant Attorney General.

Op. No. 2641, Bk. 61, P. 28.

BiANKS AND BANKING—SUBSTITUTION OF SECURITIEsS UNDER BonNp
SECURITY SYSTEM.

State banks and trust companies operating under the bond security system

have not the right to substitute securities named in Article 475 for securities

named in Article 475a, within the annual period for which the original securities
were filed with the Banking Commissioner.

ATTORNEY GENERAL’S DEPARTMENT,
AvustiN, Texas, February 17, 1926.

Honorable Chas. 0. Austin, Banking Commassioner, Capitol.

Dear Sie:  The Attorney General has referred to me for answer your
letter to Lhim of February 11, reading as follows:

“Please advise me whether or not in your opinion bonds made by State banks,
membhers of the Bond Security System of protecting depositors under the pro-
visions of Article 475 et seq., Revised Civil Statutes, 1925, may be exchanged
by the principal bank from time to time by depositiug with the Banking
Commissioner a bond or policy of insurance executed by a fidelity or casualty
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insurance company licensed to do business in the State, for and in lieu of a bond
or guaranty of indemnity executed by a personal obligation or surety, as pro-
vided for in Article 481, Revised Civil Statutes, 1925, and vice versa. Or,
whether or not a policy of insurance or bond executed by personal sureties, as
provided in Article 481, may be withdrawn before the end of the twelve month
period for which such were executed and in substitution or lieu thereof bonds of
the United States, municipal or district bonds, etc., may be substituted in
accordance with the present decision of the Supreme Court in the mandamus
proceedings entitled ‘Texas Bank and Trust Company vs. Austin.’

“The question submitted is wholly as to the right of the principal bank to
make substitution of one class of security for another within a period of one
year, or twelve months, for which the original security was deposited with the
Banking Commissioner.”

As T understand your inquiry, it refers solely to the right of banks
and trust companies already operating under the bond security system
to substitute securities during the period of the year for which the
original security was deposited with the Banking C'ommissioner. In
other words, it presupposes that a choice of the bond security system
has already been made by the bank or trust company and that such
institution has made its periodical filing with the Banking Commis-
sioner of the bond, policy of insurance or other guaranty of indemnity
of amount equal to the amount of its capital stock; the specific question
being whether such institution may, within the year following the
deposit of such original security, substitute other security of the same
or another and different class, including United States or municipal
bonds. To this, as you know, the decision mentioned by you has no
application.

There is no doubt of the right of a bank or trust company to per-
iodically divide the security provided for among the several different
classes of securities mentioned. See Article 478. There is also no
doubt of the right of the Banking Board to require new or additional
security in an amount sufficient to protect depositors even during the
current year. See Article 480. It may even be that a bank or trust
company not operating under the bond security system can at any time
change to such system. Whether a bank or trust company operating
under the bond security system may, at its option, during a current
year substitute one class of securities for another, to the extent above
stated, must be determined by a construction of Articles 475 and 1%5a,
for no other provisions of the law refer to change of securities by such
banks or trust companies.

Article 475 (formerly Article 491) provides in part as follows:

“Each and every State bank or trust company now or hereafter incorporated
under the laws of this State, which shall elect to come under the bond security
system of this chapter skall on January 1, 1910, and annually thereafter file
with the Banking Commissioner of Texas, and has successors in office for and on
behalf of the lawful depositors of such bank, a bond, policy of insurance,
OR BONDS OF THE UNITED STATES, OR MUNICIPAL OR DISTRICT
BONDS, APPROVED BY THE ATTORNEY GENERAL’S DEPARTMENT,
* * * which said bond, policy of insurance, or other guaranty of indemnity,
shall be for and inure to the benefit of all depositors, etc.”

As originally enacted, this was a part of the Act of 1909, which, of
course, accounts for the reference to January 1, 1910, the beginning of
the next calendar year. Chapter 9 of the Acts of the Thirty-ninth
Legislature re-enacted this article, simply inserting the words shown
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by us in capital letters. A proper construction of this provision as
applied to a bank or trust company electing to avail itself thereof since
January 1, 1910, would call for a substitution for that date of the
actual date of the initial filing of such securities.

Article 475a (formerly Article 492) provides as follows:

“Every such bond, or policy of insurance, or other guaranty of indemnity
filed as provided for in this chapter, shall secure deposits at the time said bond
is filed and approved and all deposits made during the period of twelve months
thereafter; provided, however, that said bond shall become void and of no force
and effect upon the making, filing and approval of the next annual bond pro-
vided for under Article 491, Revised Statutes of 1911.” (Supra.)

This article was enacted as a part of Chapters 75 and 81 (identical
in language) of the Acts of the Thirty-ninth Legislature, the only modi-
fication of Article 492, Revised Statutes of 1911, being the proviso
last quoted.

It will be noted that the catchwords or headlines affixed to both
these articles by the codifiers of the Revised Statutes of 1925 are mis-
leading, in that “changing guaranty to bond system” and “new bond”
are referred to only in the provisos added to these articles by the Thirty-
ninth Legislature. Headlines inserted by codifiers are, however, in
nowise authoritative in the construction of the law, not being a part
of the Revised Statutes as adopted by the Legislature. Drake vs.
Yawn, 248 S. W., 726, 731 (writ refused).

These articles unquestionably contemplate an annual filing of the
securilies specified. The last article goes even further and makes the
bond or other guaranty of indemnity so filed an absolute security for
deposits made during the period of twelve months thereafter, and under
its terms the only way of avoiding the liability there imposed is by
the filing and approval of the next annual bond. Thus, if new security
is given by a bank during the period of twelve months after filing of
its original security, such new security could only be additional and
could not operate to terminate the depositors’ protection on the original
security.

It is noteworthy that the same Legislature that in 1909 originally
enacted the bond guaranty law, which makes no reference to the with-
drawal of securities at the option of the bank or trust company oper-
ating thereunder, specifically provided in Section 38 of the act relating
to life, health and accident insurance companies (Article 4749) as well
as in Section 14 of the act relating to Texas securities of insurance
companies (Article 477%), that insurance companies may at their option
withdraw securities deposited with the State Treasurer, having first
deposited other securities in lieu thereof. This is persuasive of a differ-
ence of the legislative intent as between banking and insurance com-

anies,
d In the opinion of the Supreme Court in Texas Bank and Trust Co.
vs. Austin (not yet reported), it is said:

“It has been the legislative policy of Texas since our present State banking
system was inaugurated to treat the general depositor as entitled to favored

treatment. Such is the essential purpose of both the guaranty fund and the
bond security system.”

Under the provisions of Article 475, the securities filed are “for and
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on behalf of the lawful depositors” and they “inure to the benefit of
all depositors,” and under the provisions of Article 475a they not only
secure existing depositors, but also all deposits made “during the period
of twelve months” after filing. Depositors are thus made in effect the
beneficiaries in a statutory trust providing in its terms for an annual
change only. The securities as filed and approved constitute a con-
tinuing guaranty of indemnity for the protection of existing and new
depositors for the period of a year, and no action of the bank or trust
company within the annual period can terminate its liability. Gil-
parric vs. National Surety Company, 110 Atl. (Conn.), 545; Rusk vs.
Van Norstrand, 21 Wis., 161, 167. Both classes of depositors make
their deposits in the light of the law that provides only for annual
changes in the securities filed. The new depositors may even be sup-
posed to have hecome creditors of a bank or trust company upon the
faith of its very securities then on file. All depositors have a right
to rely upon such continuing security for their benefit and also upon
the fact that annual change thereof is the only substitution that can
lawfully occur. The security filed by a bank having once inured to
the benefit of a depositor, its release without his consent, on conditions
other than those defined by law, would under all equitable principles
be ineffective as against such depositor. Vandiver vs. Savings Bank,
87 Atl. (Md.), 1086.

There is another thing entitled to some weight as against a con-
struction of the law as allowing a substitution of securities any time
at the will of a bank or trust company. If this could be done once
during the annual period, there is no reason why it could not be done
any number of times. This would necessarily result in the greatest
inconvenience to the Banking Commissioner in the matter of examina-
tion and approval of the securities offered for filing.

Of course, the mere express requirement of an annual filing of securi-
ties does not necessarily imply the exclusion of the right to file securi-
ties oftener. Yet to refute such implication there must exist some
reason to the contrary. There is none expressed in any part of the
banking law and we know of none aliunde thereof. The right of sub-
stitution is created by the law and is, therefore, presumptively lim-
ited thereby.

Our conclusions are that the law furnishes the standard of annual
substitution in classes of securities and that there is no reason found
in the intent of the Legislature, the inherent right of a bank or trust
company or any other consideration that would authorize a substitu-
tion at any other than the annual periods prescribed. On the other
hand, there are cogent considerations from the standpoint of the other
parties concerned in such irregular substitution—namely, the Commis-
sioner and the depositors, especially the latter—that would deny such
right on the part of a bank or trust company though the law were less
clear than it is. Certainly a careful reading of Article 175a puts at
rest all doubt about the matter.

It is not necessary for the purposes of your question that a dis-
tinction be made as to whether the stipulations as to time in the law
be mandatory or directory. Your question relates to the right, rather
than the power, of the bank or trust company in the matter. It is
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therefore enough that the law is in a directory sense exclusive of the
right to substitute at will securities of one class for securities of another.
Respectfully submitted,
C. W. TRUEHEART,
Assistant Attorney General.

Op. No. 2626, Bk. 61, P. 34.

TrusT COoMPANIES—BANK AND TrusT COMPANIES—CONSTRUCTION OF
ArTIcLE 1513, R. S. 1925.

Article 1513, Revised Statutes, 1925, relates exclusively to bank and trust
companies created under Chapter 4, Title 16, Revised Statutes, 1925. )

ATTORNEY GENERAL’S DEPARTMENT,
AvusTIiN, TeExas, December 16, 1925,

Hon. Chas. 0. Austin, Commassioner of Banking, Austin, Texas.

DEar Sir: Your letter of the 3rd inst., addressed to the Attorney
General, has been handed to me for attention. The letter is as follows:

“Article 513, Chapter 17, Title 32, Revised Civil Statutes, 1925.

“This statute refers to ‘trust companies’ and imposes certain duties upon the
Banking Commissioner with respect thereto, but I am unable to find any
statute, or part thereof, that provides for the organization and incorporation of
such concerns.

“I am unable to find any provision in our statutes for the organization of a
trust company, and therefore beg to request that you will be good enough to
advise 'me just what my duties are under the article cited, and subsequent
articles of the statutes in the same chapter referring to ‘trust companies.’

“I am proceeding upon the theory that this statute does not in any manner
refer to ‘bank and trust companies’ organized under the general banking laws.”

You evidently refer to Article 1513, R. S. 1925, instead of Article 513.
Article 1513, as originally enacted, is found in the Acts of the General
Laws of the Third Called Session of the Thirty-sixth Legislature, the
same being Chapter 49. We quote the original act verbatim:

TRUST COMPANIES—CONFERRING POWER TO PURCHASE, SELL, DIS-
COUNT AND NEGOTIATE NOTES, DRAFTS, BILLS
OF EXCHANGE, ETC.

“An Act to confer upon trust companies with a capital of not less than five
hundred thousand dollars, the power to purchase, sell, discount and negotiate
with or without its endorsement or guaranty, notes, drafts, checks, bills of
exchange, acceptances, including bankers’ acceptances, cable transfers and
other evidences of indebtedness, to purchase and sell, with or without its
endorsement or guaranty, stocks, bonds, securities, including the obligations
of the United States or of any State thereof; to issue debentures, bonds and
promissory notes, to accept bills or drafts drawn upon it, but in no event
having liabilities outstanding thereon at any one time exceeding five times
its capital stock and surplus; provided, however, that with the consent in
writing of the Commissioner of Insurance and Banking, they may have out-
standing at any one time ten times the capital stock and surplus, and
declaring an emergency. :

“Be it enacted by the Legislature of the State of Texas:

“Section 1. Any trust company organized under the laws of the State with
a capital of not less than five hundred thousand dollars shall, in addition to all
other powers conferred by law, have the power to purchase, sell, discount and
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negotiate with or without its endorsement or guaranty, notes, drafts, checks,
bills of exchange, acceptances, including bankers’ acceptances, cable transfers
and other evidences of indebtedness; to purchase and sell, with or without its
indorsement or guaranty, stocks, bonds, securities, including the obligations of
the United States or of any State thereof; to issue debentures, bonds and
promissory notes, to accept bills or drafts drawn upon it, but in no event having
liabilities outstanding thereon at any one time exceeding five times its capital
stack and surplus; provided, however, that with the consent in writing of the
Commissioner of Insurance and Banking, they may have outstanding at any
one time ten times the capital stock and surplus; and generally to exercise
such powers as are incidental to the powers conferred by this act.

“Section 2. The fact that there is now no law that will allow trust companies
to purchase, sell, discount, and negotiate notes, drafts, checks, bills of exchange,
etc., as provided in this bill, creates an emergency and an imperative public
necessity that the constitutional rule requiring bills to be read on three several
days.be and the same is hereby suspended and that this act shall take effect
and be in force from and after its passage, and it is so enacted.”

In order to determine what your duties are under the above article,
it becomes necessary to ascertain the meaning of the term “trust com-
pany” as understood by the Legislature at the time of the enactment of
Chapter 49, General Laws of the Thirty-sixth Legislature at its Third
Called Session. Article 1513, R. S. 1925, does not define the term
“trust company,” and we must necessarily look to all legislative enact-
ments authorizing the creation of corporations for the purpose of exer-
cising trust powers, in order properly to define the term.

Subdivision 37, Article 642, R. S. 1895, authorized the creation of
corporations termed “guaranty and fidelity companies.” Although this
subdivision authorized such corporations to act as trustees under certain
conditions, the chief functions to be exercised related to powers possessed
by guaranty companies. In so far as the supervision of the Commis-
sioner of Insurance and Banking extended to the business of these cor-
porations, the statute provided that an examination of their affairs should
be made at stated times by the Commissioner and that reports should be
filed at stated intervals with said official, showing the assets and lia-
bilities of the corporation. Chapter 16, Title 21, R. S. 1895, relates to
guaranty and fidelity corporations and places the supervision of such
corporations under the Commissioner of Insurance and Banking. It
is to be noted that this chapter, entitled “Guaranty and Fidelity Cor-
porations— (Foreign and Domestic) Regulation of,” related to corpora-
tions created under subdivision 37 of Article 642, R. S. 1895.

Subdivision 37, Article 642, R. S. 1895, was carried forward without
substantial change into subdivision 37 of Article 1120, R. S. 1911. At
the same time, Chapter 16, Title 21, R. S. 1895, was carried forward
into R. S. 1911 under Title 71, relating to insurance, and is found at
Chapter 13 of said Title 71, entitled “Fidelity, Guaranty and Surety
Companies.” The articles of this chapter define the powers of such
companies .in the language of subdivision 37 of Article 1120, and sub-
ject the corporations to the supervision of the Commissioner of In-
surance and Banking.

In adopting the Revised Civil Statutes of 1925, the Legislature placed
the law relating to fidelity, guaranty and surety companies under Title
©8, relating to insurance, and more specifically, under Chapter 16 of
said title. In referring to these companies, we find that the Legis-
lature employs the term “Fidelity, Guaranty and Surety Companies.”
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Subdivision 3%, Article 1120, R. N. 1911, was transferred to the title
and chapter last mentioned and was climinated from Title 32 relating
to the general law of private corporations. Under R. S. 1925, exclusive
supervision of fidclity and guaranty companies is given to the Com-
missioner of Insurance.

It is seen from a review of the history relating to fidelity and guar-
anty companies that the Legislature has consistently classified such cor-
porations in the light of their guaranty powers, and without regard to
the limited trust powers permitted to be exercised by them under the
law. In carrying out the classification given to such companies, it
appears that supervisory control thereof was, by R. 8. 1895, vested in
the Commissioner of Agriculture, Insurance, Statistics and History, by
virtue of the fact that that official exercised supervision over insurance
companies and corporations possessing kindred powers. By R. S. 1911
we find that the Legislature delegated to the Commissioner of Insur-
ance and Banking the authority to supervise fidelity and guaranty com-
paunies. In 1925, after the Insurance Department and the Banking
Department had been created and authority pertaining to the banking
business given to the Commissioner of Banking and that connected
with the supervision of insurance and kindred matters delegated to
the Commissioner of Insurance, we find that the Legislature, by the
adoption of the Revised Statutes of 1925, delegated the exclusive super-
vision of fidelity and guaranty companies to the Commissioner of In-
surance. We take it that the Legislature, in its wisdom, determined,
when it divided the Insurance and Banking Department into two de-
partments, to delegate to those respective departments the authority to
supervise the character of corporations possessed of powers connected
on the one hand with the business of insurance and on the other hand
with the business of banking.

Further reviewing the history of legislation that may enable us to
define the term “trust company” as used in Article 1513, R. S. 1925,
we find that the Thirty-sixth Legislature at its regular session enacted
a law authorizing the creation of corporations for the purpose of accu-
mulating and lending money, purchasing, selling and dealing in notes,
bonds and securities, but without banking and discounting privileges,
and with the power to act as trustee under any lawful express trust
committed by contract, and as agent for the performance of any lawful
act. (Chapter 83, Acts of the Thirty-sixth Legislature.) Supervision
of this class of corporations was given to the Commissioner of Insurance
and Banking, but no provision was made for the incorporation thereof
by that offictal. In 1925, when the Legislature adopted the Revised
Statutes of that year, the foregoing act, in so far as the purposes for
which such corporations might be created, was placed under subdivision
49 of Article 1302 of Title 32, relating to corporations, and also under
Article 1520, R. 8. 1925. The remainder of the act is found in
Articles 1521 to 1524, inclusive, of the Revised Statutes of 1925. It
may be observed that Chapter 17, Title 32, R. S. 1925, is entitled
“Trust Companies and Investments,” and that the subdivision of said
chapter dealing with corporations created under subdivision 49 of
Article 1302 is styled “Loan and Brokerage Companies.” A point
worthy of notice is the fact that the Legislature saw fit, in dividing
the Department of Insurance and Banking into two departments, to



134 REPORT OF ATTORNEY GENERAL.

give supervisory control of loan and brokerage companies to the Com-
missioner of Banking. We take it that this is consistent with the
character of business engaged in by loan and brokerage companies. An
examination of the powers exercised by corporations of this class dis-
closes that many of the powers peculiar to the banking business are
granted to them; and that the paramount powers of such corporations
pertain to the loan and brokerage business. It is true that limited
trust powers are granted, but it is safe to assume that the grant of
the few powers that pertain to a trust company were not sufficient in
the judgment of the Legislature to stamp this character of corporation
as a trust company. Consistent with the denomination of corporations
created under subdivision 37 of Article 1120, R. S. 1911, as fidelity and
guaranty companies, by virtue of the primary purposes of their cre-
ation, the Legislature, in the case of corporations created pursuant to
the provisions of Chapter 83, Acts of the Thirty-sixth Legislature, has
designated such corporations loan and brokerage companies, by virtue
of the primary purposes for which they may be created. .

Before reviewing the legislation relating to the third and last class
of corporations possessing trust powers, it may be well to state that
the names by which the corporations hereinbefore discussed, as known
to the laws of our State, appear to be the natural result of the exercise
of the primary functions pertaining to business pursuits well known to
the modern business world. In authorizing the creation of corpora-
tions, the Legislature brings into being no new power or function as
the same may relate to the carrying on of the business enterprises which
it recognized. The powers and functions of business are the outgrowth
of the steady development of commercial enterprises, and the common
experience of the business world will determine the application of such
powers and functions to any given enterprise. The development of
business enterprises has resulted in the grouping of related functions
which have been drawn to specific enterprises, *each of which are dis-
tinguished one from another by the primary function within each group.
Such enterprises may embrace common functions that are subsidiary
and incidental to the exercise of their paramount function. This is
common knowledge, and even the courts of our land would take judicial
notice of the fact. Certainly, a legislative body, whose personnel is
composed of men drawn from all the walks of life, in enacting legis-
lation authorizing business enterprises to contract with the State and
thereby become corporate entities, is cognizant of the common experi-
ence of the business world that certain paramount functions are peculiar
to certain business enterprises. Thus, in defining the purposes for
which corporations may be created and the powers which they may
exercise, it must be presumed that the principles which are the out-
growth of sound business development and experience, and which in
this day control business enterprises, will be adhered to by our law-
making body. If this assumption be correct, then it follows, we think,
that each corporation has been classified under our laws in consonance
with the principal function exercised by the business enterprise from
which it had its inception. Consistent with this assumption, we again
say that, in our opinion, the Legislature properly denominated the cor-
porations, hereinbefore mentioned, as fidelity and guaranty companies,
and loan and brokerage companies, respectively. .
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Resuming our investigation of legislation pertaining to companies
possessing trust powers, we turn to the third and last of such com-
panies. Nection 8, Chapter 10, .\cts of the Twenty-ninth Legislature,
First Called Session, provides:

“Any five or more persons, a majority of whom are residents of this State,
who shall have associated themselves by articles of agreement in writing as
provided by law for the purpose of establishing a bank and trust company, may
be incorporated under any name or title designating such business. ‘Trust
Company,’ whererer appearing in the following sections of this act, is intended
to mean banking and trust companies, and to refer to corporations created under
this section and the succeeding sections of this act relating to banking and trust
companies.”

Section 9 of the act sets forth the matters required to be stipulated
in the articles of agreement, and Section 11 provides:

“Corporations may be created under Sections 8 and 9 hereof, for the purpose
of establishing a bank of deposit or discount, or both of deposit and discount,
with the powers set out in Section 3 of this Act, and one or more of the
following purposes.”

Section 3, referred to in said Section 9, defines the powers of cor-
porations organized for the purpose of doing a banking business. It
will be noted that this act, in subdivision 7 of Section 9, requires the
establishment of a bank of deposit or discount, or both of deposit and
discount, with the powers set out in Section 3 of the act, before any
powers set forth in Section 11 of the act (which are trust powers)
may be exercised. The succeeding sections of the act relating to bank
and trust companies refer to such corporations, pursuant to Section 8,
as “trust companies.” Thus, for the first time in our law, we find the
term “trust company” given application to corporations.

The power of granting charters to banks, bank and trust companies,
and savings bapks, under the foregoing act, was lodged with the Secre-
tary of State, and the supervision of such corporations was given to
the Commissioner of Agriculture, Insurance, Statistics and History.
This act was carried forward in the Revised Statutes of 1911, under
Title 14, relating to banks and banking, and the supervision of cor-
porations created under said title was given to the Commissioner of
Insurance and Banking. Bank and trust companies, in addition to
the banking powers given them in Section 3 of the act, were given,
under the Revised Statutes of 1911, the same powers enumerated in
Chapter 10, Acts of the First Called Session of the Twenty-ninth Legis-
lature. Among these powers may be noted those set forth in sub-
division 11 of Article 385, R. 8. 1911, which reads as follows:

“To guarantee the fidelity and diligent performance of their duties by persons
or corporations holding places of private or public profit or trust, in all cases
where individual bonds are not required by law, to guarantee or become surety
on any bond given by any person or corporation, and to reinsure or guarantee
any person or corporation against loss or damage by reason of any risk assumed
by insuring the fidelity or diligent performance of duty of any such person or
corporation, or by guaranteeing or becoming surety on any bond; provided that
this act shall never be construed as authorizing the guaranteeing of a trust not
lawful as between individuals.”

The Thirty-third Legislature, at its regular session, enacted a law,
found at page 107, which amended Articles 384 and 525, R. S. 1911,
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and repealed subdivision 11 of Article 385 thereof. In this act it is
provided that said Article 384 is amended to read as follows:

“The amount of capital stock of any trust company, or bank and trust com-
pany, shall not be less than $50,000, nor more than $10,000,000; provided, how-
ever, that no trust company or bank and trust company shall be incorporated
in towns and cities having 20,000 inhabitants or more, with less than $100,000
capital stock.”

By Section 2 of the act, subdivision 11 of Article 285 was repealed.
By Section 3 of said act, Article 525, R. S. 1911, was amended, and
the term “trust company” was used in addition to the terms “bank,”
“bank and trust company,” and “savings bank.”

It will be noted that subdivision 11 of Article 385 defines the powers
pertinent to fidelity and guaranty corporations, and that Article 4969,
R. 8. 1925, relating to fidelity and guaranty companies, embodies the
powers formerly set forth in subdivision 11, which was repealed by
Chapter 107, Acts of the Thirty-third Legislature.

It is significant that the very Legislature that repealed subdivision
11, above mentioned, passed an act found in Chapter 66 of its Acts,
wherein Articles 4928 and 4929 of Chapter 13, Title 71, R. 8. 1911,
relating to fidelity, guaranty and surety companies, were so amended
that the principal powers, theretofore lodged in bank and trust com-
panies under said subdivision 11, could be exercised by fidelity and
guaranty companies. The Legislature had evidently reached the con-
clusion that these powers properly pertained to fidelity and guaranty
companies and were unrelated to the proper functioning of bank and
trust companies.

Chapter 2, Title 14, R. S. 1911, relating to bank and trust com-
panies, as amended in 1913, is carried forward as Chapter 4, Title 16,
R. 8. 1925, relating to banks and banking. Prior to the adoption of
the Revised Statutes of 1925, the Legislature had provided for the
filing of articles of incorporation of banks, bank and trust companies
and savings banks, with the Commissioner of Banking.

Article 396, R. S. 1925, provides:

“Bank and trust companies may be created for the purpose of establishing a
bank of deposit or discount, or both of deposit and discount, with the powers
set out in Article 392, and any one or more of the following purposes:

“l. To act as the fiscal or transfer agent of any State, municipality, body
politic, or corporation, and in such capacity, to receive and disburse money; to
transfer, register and countersign certificates of stock, bonds or other evidences
of indebtedness, and to act as agent of any corporation, foreign or domestic,
for any lawful purpose.

“2. To receive deposits or trust moneys, securities and other personal
property from any person or corporation, and to lend money on real or personal
securities.

“3. To lease, hold, purchase and convey any and all real property necessary
in the transaction of its business, or which it acquires in satisfaction or partial
satisfaction of debts due the corporation, under sales, judgments or mortgages,
or in settlement or partial settlement of debts due the corporation by any of its
debtors; which shall be alienated in good faith within five years from the date
of its acquisition to some person other than some one interested in the company.

“4. To act as trustee under any mortgage or bond issue by any municipality,
body politic or corporation, and accept and execute any other municipal or
corporate trust not inconsistent with the laws of this State.

“5. To accept trusts from, and execute trusts for married women, in respect
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to their separate property, and to be their agent in the management of such
property or {o transact any business in relation thereto.

“g. To act under the order or appointment of any court of record as
guardian, receiver or trustee of the estute of any minor, the annual income of
which shall not be less than one hundred dollars, and as depository of any
moueys paid into court, whether for the benefit of any such minor or other
person, corporation or party.

“7. To take, accept and execute any and all such legal trusts, duties, and
powers in regard to the holding, management and disposition of any estate,
real or personal, and the rents and profits thereof, or the sale thereof, as may
be granted or confided to it by any court of record, or by any person, corporation,
municipality or other authority; and it shall be accountable to all parties in
interest for the faithful discharge of every such trust, duty or power which it
may so accept.

“8. To take, accept and execute any and all such trusls and powers of what-
ever nature or description, as may be conferred upon or intrusted or committed
to it by any person or persons, or any body politic, corporation or other authority
by grant, assignment, transfer, devise, bequest or otherwise, or which may be
intrusted or committed or transferred to it or vested in it by order of any court
of record, and to receive, take and hold any property or estate, real or personal,
which may be the subject of any such trust.

“9. To purchase, invest in, guarantee and sell stocks, bills of exchange, bonds
and mortgages and other securities; and when money or securities for moneys
are borrowed or received on deposit, or for investment, the bonds or obligations
of the company may be given therefor, but it shall have no right to issue bills
to circulate as money.

“10. To act as executor under the last will or as administrator of the estate
of any deceased person, or as guardian of any infant, insane person, idiot or
habitual drunkard, or trustee for any convict in the penitentiary, under appoint-
ment of any court of record having jurisdiction of the estate of such deceased
person, infant, insane person, idiot, habitual drunkard or conviet.”

Article 392, R. S. 1925, provides:

“Banking corporations shall be authorized to conduct the business of receiving
money on deposit, allowing interest thereon, and of buying and selling exchange,
gold and silver coins of all kinds; of lending money upon real estate and
personal property and upon collateral and personal securities at a rate of interest
not exceeding that allowed by law; and of buying, selling and discounting
negotiable and non-negotiable commercial paper of all kinds. No such bank
shall lend more than fifty per cent of its securities upon real estate, nor make
a loan on real estate to an amount greater than half the reasonable cash value
thereof.”

It will be noted that, with the exception of subdivision 9 of Article
396, R. S. 1925, every subdivision thereunder defining the powers of
bank and trust companies involves the exercise of a function peculiar
to fiduciary relationships. The powers exercised are trust powers, as
commonly understood by the business world. By virtue of the fact
that the powers conferred on such corporations were inherently and
primarily trust powers, the Legislature, in creating this class of cor-
porations, denominated them “trust companies,” and for the first time
that name became known to the corporation laws of this State. That
the denomination of corporations exercising the powers enumerated in
Article 396 as trust companies follows the recognition by the Legis-
lature of the fact that business enterprises exercising such functions
are commonly known as trust companies, is exemplified by the fact that
the Legislature, in enacting Chapter 107, Acts of the Thirty-third Leg-
islature, uses the term “trust company” in addition to the term “bank
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and trust company,” in referring to the class of corporations authorized
to exercise the powers conferred by Article 396 above quoted. )

The powers enumerated in subdivision 9 of Article 396 are admit-
tedly not strictly trust powers, but appear to be properly related to
the functioning of a bank and trust company in so far as their com-
bined powers are concerned. Be that as it may, the Legislature, in its
wisdom, has conferred such powers on bank and trust companies.

In reviewing the legislation relating to corporations possessing trust
powers, we have seen that the Legislature has conferred on bank and
trust companies the authority to exercise powers inherently and pri-
marily belonging to trust companies; and, further, that in the very act
creating such companies the Legislature has said that the term “trust
company” shall be taken to mean a bank and trust company. Further,
we have seen that fidelity and guaranty companies, and loan and
brokerage companies, so designated by the Legislature in the Revised
Statutes of 1925, while possessed of some limited powers that pertain
to trust companies, are granted those powers that inherently and pri-
marily pertain to fidelity and guaranty companies on the one hand,
and loan and brokerage companies on the other hand.

A review of the history of legislation relating to corporations pos-
sessing trust powers discloses that bank and trust companies are the
only corporations to which the Legislature has granted powers that are
primarily and inherently trust powers, and that, in the granting of
those powers and in the enactment of the law permitting the creation
of such corporations, the Legislature has denominated bank and trust
companies “trust companies.” We are of the opinion, therefore, that
the conclusion is inevitable that the term “trust company,” as used in
Article 1513, R. S. 1925, was intended by the Legislature to relate to
bank and trust companies exclusively. In reaching this conclusion we
are sustained by the fact that, in the adoption of Article 1513, relating
to trust companies, the powers mentioned therein are germane to, and
an enlargement of, the powers granted to bank and trust companies, and
foreign to the powers conferred on other corporations possessed of lim-
ited trust functions. For example, fidelity and guaranty companies
have never been given the privilege of carrying on a bank and discount
business, and loan and brokerage companies have had that authority
expressly denied to them. The authority conferred in Article 1513, to
issue debentures, promissory notes and other obligations, appears to be
an enlargement of the authority conferred on bank and trust companies
under subdivision 9 of Articles 396, wherein such companies are per-
mitted to issue bonds or obligations of the company for moneys bor-
rowed or received on deposit or for investment, and further appears
to be properly connected with the authority expressly given in sub-
division 2 of said grticle, conferring on bank and trust companies the
power to receive deposits of trust moneys, securities and other personal
property from any person or corporation. It would be inconsistent
with the established legislative policy of conferring powers on cor-
porations by express grant, to conclude that in this instance the Legis-
lature has attempted to confer on all corporations possessing trust
powers the implied power of receiving and borrowing money. We be-
lieve that if the Legislature had intended to confer the power to issue
debentures, bonds and other obligations on fidelity and guaranty com-
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panies and loan and brokerage companies, that, in the same act con-
ferring such powers, the prerequisite power of receiving and borrowing
money and other securities would have been expressly conferred. It
was unnecessary in the case of bank and trust companies to confer that
authority, for it already existed.

In the light of the foregoing, we are of the opinion that the term
“trust company,” as used in Article 1513, R. S. 1925, embraces bank
and trust companies to the exclusion of all other companies possessing
trust powers.

You are therefore respectfully advised that, in our opinion, under
the provisions of Article 1513, R. S. 1925, your supervision extends
exclusively to bank and trust companies organized under Chapter 4,
Title 16, R. S. 1925, and that such corporations, when having a capital
of not less than $500,000, may, with the consent in writing of the
Banking Commissioner, issue debentures, bonds and promissory notes
in an amount not exceeding ten times the capital stock and surplus of
such corporations.

Yours truly,
GEo. E. CHRISTIAN,
Assistant Attorney General.

Op. No. 2620, Bk. 61, P. 1.

BANKS—AMENDMENT OF CHARTER.

A bank of deposit and discount organized under the laws of the State of Texas
may amend its charter and become a bank and trust company.

ATTORNEY GENERAL’S DEPARTMENT,
AvusTiN, TExas, October 13, 1925.

Hon. Chas. 0. Austin, Banking Commassioner, Capitol.

DEar Sir: This is in reply to your request for an opinion, addressed
to Attorney General Moody under date of September 29th.

In view of the fact that the codifiers omitted Articles 534, 535 and
536 of the Revised Civil Statutes of 1911 from the Revised Civil Stat-
utes of 1925, you desire to be advised whether a State bank of deposit
and discount may amend its charter and become a bank and trust com-
pany instead of a bank of deposit and discount only. Incidentally you
make inquiry as to the authority of the codifiers to omit provisions of
the prior code from the new revision and whether such omission will
have the effect of repealing the omitted matter.

It may now be regarded as settled that any provisions of a general
nature contained in the prior revision which are omitted from the new
code now stand repealed, unless the same are specifically mentioned in
the saving clause in the final title of the new revision. American
Indemnity Co. vs. City of Austin, 246 S. W., 1019. It will be remem-
bered that the work of the Codification Commission was adopted and
enacted into law by the thirty-ninth Legislature, and therefore any
change made is to be deemed a change made by the Legislature itself,
for which there is ample authority under the Constitution, as was
decided by our Supreme Court in the case above cited.
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However, we are of the opinion that under the Revised Civil Statutes
of 1925 a State bank of deposit and discount may amend its charter
and become a bank and trust company, notwithstanding the fact that
Articles 534, 535 and 536 do not appear in the same form in the new
Revised Statutes as they were in the old statutes. In the first place,
there is ample authority for the chartering of a bank and trust com-
pany as an original proposition. See Chapter 4 of Title 16 of the
Revised Civil Statutes of 1925. That amendments to bank charters
are contemplated is disclosed by Article 3921, which authorizes the
collection of fees for such charter amendments. Article 500 provides
for the reduction of capital stock of any banking corporation and
Article 501 provides for the increase of the capital stock of any such
corporation. Article 502 expressly authorizes any bank or bank and trust
company organized under the general laws of this State to convert such
corporation into any other system of banking, and outlines the procedure
to be followed. Evidently the codifiers were of the opinion that Ar-
ticles 500, 501 and 502 amply covered the articles above mentioned of
the old code which were omitted in the new revision, in so far as the
matter about which you inquire is concerned. Within the contempla-
tion of the provisions of Article 502, we think the amendment of the
charter of a bank of deposit and discount so as to include trust privi-
leges, would be a change to another system of banking. We think,
therefore, that there was no intention on the part of the Legislature in
adopting this new codification to deprive banks of the privilege of
amending their charters so as to become banks and trust companies.

You are, of course, familiar with the provisions of Article 4982
under which any State banking corporation may exercise certain powers
by complying with the provisions of subdivision 2 under the head of
““Insurance.”

Yours very truly,
L. C. Surron,
Assistant Attorney General.

Op. No. 2616, Bk. —, P. —,

CONVERSION OF STATE BANKS INTO NATIONAL BaANKS—STATE FraX-
CHISE TAXES.

1. State franchise taxes do not accrue against State banks converting into
national banks under the provisions of Article 502, Revised Statutes, 1925,
after the date of conversion.

2. The Commissioner of Banking should certify to the Secretary of State all
proceedings had relative to the conversion of State banks into national banks.

ATTORNEY GENERAL’S DEPARTMENT,
AvustiN, TExAS, September 28, 1925.

Honorable Chas. 0. Austin, Commissioner of Banking, Austin, Texas.

Dear Sir: Your letter of the 19th instant, addressed to the At-
torney General, has been handed to me for attention. You submit the
following questions:

“l. Does the conversion of a State bank into a national banking asseciation,
under the terms and provisions of Section 1, Chapter 150, Acts of the Regular
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Session of the Thirty-eighth Legislature, ipso facto surrender the corporate
franchise of a State bank; and, if so, in what manner should the Secretary of
State be informed of such surrender of the corporate franchise, in order that the
proper record thereof might be made in the Department of State?

“2. 1If the conversion of State banks into national banking associations, under
the provisions of the act referred to, does not automatically surrender or cause
to be surrendered the corporate franchise of the State banks, then in what
manner should a State bank, converting under the provisions of the act referred
to, surrender its corporate franchise?”

Article 502, Revised Civil Statutes of 1925, provides:

“If any bank or bank and trust company organized under the general laws
of this State wishes to convert such corporation into any other system of banking,
its officers shall give notice of said change by publishing its intention to make
the same by four insertions in some daily or weekly newspaper published in the
town where it is domiciled or adjacent thereto, for at least thirty days before
making such change. Such notice shall state under what system of banking
said corporation shall be operated after its conversion. Said corporation shall
notify the Banking Commissioner of such proposed change under the seal of said
bank, at least thirty days before said conversion shall be consummated. Such
conversion shall be effected by the written consent or a vote of the owners of not
less than a majority of the stock of such corporation, and a statement of such
conversion, duly acknowledged by the officers of the corporation shall be recorded
and filed in the same manner as provided for the original articles of agreement.
No fund or deposit of any kind that shall have been deposited in a State bank
or bank and trust company shall be protected by the guaranty fund law or
bond security law of this State after such corporation shall have converted into
some other system of banking.”

Provision has been made by the National Bank Act for the conversion
of State banks into national banking associations. U. S. R. S., Sec.
5154,

Article 539, Revised Civil Statutes of 1925, provides for the closing
of solvent banking corporations operating under the laws of Texas. The
article reads as folows:

“Whenever the hoard of directors of any solvent banking corporation, organized
under or subject to the provisions of this title, shall deem it necessary, expedient
or desirable to close the business of the corporation, they shall call a meeting
of the stockholders to vote upon such proposition by giving sixty days notice
thereof by publication once every week in a newspaper published in the county
or city in which such corporation is located, and by mailing notices, at least
sixty days prior to the date fixed for such meeting, addressed to the stock-
holders at their usual place of business or residence. The vote upon such
proposition shall be taken by ballot, and the resolution and vote thereon shall
be recorded in the minutes of the board of directors. If at such meeting at least
two-thirds of the shares of the corporation were voted in favor ot such proposi-
tion, the board of directors shall proceed to wind up the business of such
corporation as in the succeeding article provided; and a copy of such proceed-
ings shall be certified by the president and secretary of such corporation and
filed with the Banking Commissioner.”

Subdivision 3, Article 1387, Revised Civil Statutes of 1925, requires
four-fifths in interest of all the stock outstanding to be voted in favor
of the dissolution of a corporation in order to authorize the president,
secretary and treasurer to certify to the Secretary of State the dissolu-
tion thereof. This article does not appear to be applicable to State bank-
ing institutions, inasmuch as the Legislature has enacted Article 539,
above quoted, which is especially applicable to such institutions.

On conversion into a national banking association, a bank ceases to
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exist as a State bank, but its identity or corporate existence is mot
destroyed and the officers of the old bank become the officers of the new
one until their successors are elected, without regard to their qualifi-
cations. 7 Corpus Juris, 760. Fletcher, Cyclopedia of Corporations,
Volume 7, Section 4871, has to say:

“While it is not very clear how a banking corporation organized under state
laws, owing its existence and powers to such laws, and being purely a state
corporation, can properly be said to be the same corporation when it has
reorganized under the National Banking Act and become a Federal corporation,
deriving its existence and powers solely from the laws of the United States,
yet it is settled, in so far as decisions can settle the question, that when a state
bank reorganizes as a national bank under the Act of Congress, the reorganiza-
tion does not change the identity of the corporation, but merely continues the
same body under a different jurisdiction, and that as a national bank it takes
all the assets and rights possessed by it and becomes subject to all the liabilities
incurred by it as a state bank. * * * But a national bank is not liable to
the state in which it is organized for a bonus exacted by the state, for its
franchises and privileges, from the state bank from which it was reorganized,
since, as a national bank, it does not derive its franchises and privileges from
the state.”

In the case of Metropolitan Bank vs. Clagett, 141 U. S., 520, the
court says, among other things:

“The court decided that the New York statute providing for the redemption
of circulating notes and for releasing the bank if the notes were not presented in
six years, applies alone to banks closing the business of banking; that the
change or conversion of the Metropolitan Bank into the Metropoltan National
Bank did not close its Lusiness of banking, nor destroy its identity or its
corporate existence, but simply resulted in a continuation of the same body
with the same officers and stockholders, the same properties, assets and banking
business, under a changed jurisdiction; that it remained one and the same bank
and went on doing business uninterruptedly; and that; therefore, the statutory
proceedings relied upon in the answer could not operate as a bar to the liability
of either bank to pay the bills delivered by the bank in 1861 to plaintiffs’
intestate. This decision is so manifestly correct that it needs no argument to
sustain it.”

We must conclude that Article 539 above quoted relates to solvent
banks closing the business of banking, and has no application to State
banking institutions converting into banks under {)he Act of Con-
gress. This conclusion is strengthened by the fact that Article 502
permits the conversion by a State bank into a national bank on a vote
of at least a majority of the stock, while Article 539 requires a vote of
two-thirds of the stock before the corporation may be dissolved. Fur-
ther, Article 502 requires that notice of intention to convert into a
national bank be given by publication in a newspaper for thirty days,
while Article 530 requires publication for a period of sixty days. It
would appear that these provisions are not reconcilable. Consequently,
in view of the authorities above cited, holding that the reorganization
of a State bank into a national bank merely continues the same body
under a different jurisdiction, and in view of the inapplicability of the
general dissolution statute to State banks converting into national
banks, we are driven to the conclusion that there is no statute in Tex-
as requiring State banks converting into national banks to file a dis-
solution certificate surrendering its corporate franchises.

National banks are subject to the paramount authority of the United
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States, and States are without power to control the conduct of their
affairs where the exercise of authority by the State expressly conflicts
with the laws of the United States or impairs the efficiency of these
agencies of the Federal Government to discharge the dutics for the per-
formance of which they were created. 7 C. J., 760.

“The State governments have no right to tax any constitutional means em-
ployed by the Government of the Union to execute ils constitutional powers, and
the States have no power, by taxation or otherwise, to retard, impede, burden,
or in any manner control the operations of the Constitution or laws enacted by
Congress to carry into effect the powers vested in the National Government.”
McCollough vs. State of Maryland, 4 Wheaton, 316.

It cannot be controverted that a State is without authority to collect
a franchise tax from a national bank; and further, it must be admitted
that, after the conversion of a State bank into a national bank, na
State franchise tax can accrue. Stale vs. National Bank of Baltimore,
33 Ad., 35

In so far as your inquiries are concerned, it is not necessary to pass
on the question as to whether a State bank converting into a nationak
bank ipso facto surrenders the corporate franchise of the State bank,
in view of the authorities to the effect that the identity of the corpor-
ation is unchanged, and that the same body is merely continued under
a different jurisdiction. The question involved is, does a State fran-
chise tax accrue against a national bank from the date of the con-
version of the State bank into such national bank? In view of the
foregoing, we are constrained to answer the question in the negative.

Relative to the sccond part of vour first question, it does not ap-
pear that the Legislature has provided a method whereby the Secretary
of State mayv be informed of the conversion of a State bank into a
national bank. Viewing the question from a practical standpoint,
it is our opinion that the C‘ommissioner of Banking should certify to
the Secretary of State all proceedings filed in the office of the Banking
(ommissioner, showing the conversion of the State bank into a national
bank, and that the Secretary of State should thereupon file such certi-
fied copies in his office and make a book entry showing the conversion
of the State bank into a national bank. Thix procedure is suggested
in view of the fact that it appears to be simple, and in view of the
further fact that a method should be pursued which will enable the
Secretary of -State to keep a proper record in order that unnecessary
suits for the collection of franchise taxes may be avoided.

Yours truly, .

Gro. E. CHRISTIAN,
Assistant Attorney General.

Op. No. 2602, Bk. 60, P. 6.

Baxkg Axp Trust CoMPANIES—INVESTMENT OF THEIR MoxNEY IN
SToCcK OF INDUSTRIAL PrLANTS PROHIBITED—\BSTRACT
Busixess IN INDUSTRIAL PraNT.

1. Bank and trust companies cannot invest their money in industrial plants
by the purchase of stock therein with a view to owning and operating the same.

2. An abstract and title business is an industrial plant within the meaning
of the statute.



144 REPORT OF ATTORNEY GENERAL.

ATTORNEY GENERAL’S DEPARTMENT,
AvusTIN, TEXAS, May 4, 1925.

Hon. Chas. O. Austin, Banking Commaissioner, Capitol.

Dear Sir:  Your favor received in which you request the opinion *
of this Department as to whether or not bank and trust companies in-
corporated under the laws of this State can legally acquire a majority
of the stock of an abstract and title company for the purpose of op-
erating the same in connection with its business.

Bank and trust companies incorporated under the laws of this State
have only such powers as are conferred upon them by their charter
and the laws of this State, or such as are incidental to the powers
thus conferred. The purchase of stock in another corporation is not
a power incident to the power granted to bank and trust companies.
Morse on Banks, Volume 1, Section 59, says:

“In this country the general rule is that any bank may loan on the security
of the stock or bonds of other corporations, but cannot buy and sell them except
to save a debt or in order to deposit them under a law requiring such stocks te
be given as security for circulation or by reason of other express authority.”

The buying of stock in other corporations not being an incident
to the powers conferred on bank and trust companies the question -
resolves itself into whether or not the statutes of this State grant
express authority to make such investments.

Subdivision 9 of R. S. Article 385 authorizes bank and trust com-
panies “to purchase, invest in, guarantee and sell stocks, bills of ex-
change, bond and mortgages and other securities.” The power to
invest in stock of other corporations is thus expressly conferred. But
this power we think is materially qualified by R. S. Article 546. That
article is as follows: .

“No corporation organized under this title (bank and trust companies) shall
employ its moneys, directly or indirectly, in trade or commerce, by buying and
selling ordinary goods, chattels, wares and merchandise, or by owning or operat-
ing industrial plants; provided, that it may sell all kinds of property which

may come into its possession as security for loans, or in the ordinary collection
oi debts.”

The portion of the article just quoted pertinent to the matter now
under consideration, assembled, would read as follows:

“No corporation organized under this title shall employ its moneys, directly
or indirectly, * * * by owning or operating industrial plants.”

Under -this article bank and trust companies are prohibited from
directly or indirectly owning or operating industrial plants. They
cannot directly use their money to establish such plant, nor can they
directly use their money to operate the same. Can they then pur-
chase the stock of such industrial corporation with a view to own-
ing the plant and of operating the same? We think this would be
but an indirect way of investing their money in such plants, and pro-
hibited by the statute quoted.

The remaining question is whether or not an abstract and title
business is an industrial plant within the meaning of the statute, for if
it is, the purchase of its stock with a view of ownership thereof and
operating same is prohibited.

“Industry” is defined as “habitual diligence in any employment,
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either bodily or mentally.” *“Industrial” is defined as “consisting or
pertaining to industry.” “Plant” is defined as “the machinery, ap-
paratus, or fixtures by which business is carried on.” “\pparatus”
is defined as “a full collection or set of implements for a given duty.”
“Implements” are things necessary to any trade, without which the
work cannot be performed.

The abstract and title business requires both bodily and mental
effort, and is therefore industrial. The business requires a full set of
implements for its conduct, namely, ahstract books, indices, maps,
plats, drawing instruments, boards, etc., such heing the case, I think it
clearly an industrial plant within the mecaning of the statute.

You are, therefore, advised that bank and trust companies cannot
purchase the stock of an abstract and title company with a view to own-
ing and operating same.

Very truly yours,
Jxo. W. Goopwix,
Assistant Attorney (ieneral.

i

Op. No. 2599, Bk. 60, P. 1.

Baxks OperaTiNG UxDER CoMmMoN Law DEecrLiraTioN or TrRuUsT—
BrancH Banks—USE or WorDs “TRUST” AND ““SAVINGS” AS
ParT oF THE TRADE NAME—DUTY OF ATTORNEY GENERAL
WITH REFERENCE TO BANKS OPERATING JLLEGALLY.

1. A bank operating under a common law declaration of trust and its hranches
in actual operation at the time Chapter 185, Acts Thirty-eighth Legislature,
took effect, is entitled to continue in business.

2. A bank operating under a common law declaration of trust at the time
Chapter 185, Acts Thirty-eighth Legislature, took effect, cannot subsequently
to the taking effect of such act establish a branch bank.

3. A bank operating under a common law declaration of trust in actual
operation when Chapter 185, Acts Thirty-eighth Legislature, took effect, has a
right to continue to use the words “trust” and “savings” as a part of its
trade name.

4. It is the duty of the Attorney General to take necessary legal steps to
suppress any bank or branch bank operating in vioclation of Chapler 1853, Acts
Thirty-eighth Legislature.

ATTORNEY GENERAL’S DEPARTMENT,
AvusTIy, TEx.As, April 30, 1925,

Hon. Charles O. Austin, Banking Commissioner of Texas, Cupitol.

Dear Sir: This acknowledges receipt from you of the following
communication, towit:

“I enclose a certified copy of a ‘Declaration of Trust’ and an amendment
thereto under which an association is operating, or attempting to operate, a
banking business in the city of San Antonio under the style ‘United States
Trust and Savings Bank’

“This association has established and proposes to establish branch offices at
various points in the southern part of this State.

“I submit to you the following questions:

“First: Has this association the right, under our laws, to conduct a banking
business?

“Second: If it has such right, has it then the right to use the words ‘trust’
and ‘savings’ as part of the style and trade name under which it operates?

“Third: If it has the right to conduct a banking husiness, has this association
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the right to do so at more than one place of business, in other words, has it the
right to establish and maintain branches at various points?

“Fourth: If this association does not possess the right to do or attempt to
do any one or all of these things, then what officer or officers of the State are
charged with the duty to proceed against it for the purpose of compelling a
discontinuance of its illegal operations?

“In addition to the document herein first referred to, I enclose a communication
written upon a letterhead and also a form of check, a form of deposit ticket. and
a form of promissory note used by this association and all of which are sub-
mitted as bearing upon the subject matter.”

Your first and second questions being related we will consider them
together.

Section 1 of Chapter 183, Acts Thirty-eighth Legislature, which took
effect ninety days after March 14, 1923, i« as follows:

“It is hereby declared to be the public policy of this State that no additionar
private banking institution or business shall be organized or established after
the taking effect of this act, and it is hereby enacted that it shall be unlawful
for any person, association of persons, partnerships, or trustee or trustees acting
under any common law declaration of trust, to hereafter organize or establish,
or begin the operation of any bahking institution or business within this State,
or to resume such operations, except as provided in this act.”

This act is entirely prospective. It prohibits the organization and
establishment of private banks after it takes effect, but does not at-
tempt to prohibit the continuance of private banks then in operation.
If the trustees named in the declaration of trust accompanying your
letter were actually operating a bank under and in accordance with
the declaration of trust at the time the above act took effect, they
would have the right to continue such business. But if the bank pro-
vided for by the declaration of trust was not organized and in oper-
ation at the time said act took effect, then it could not, subsequent to
the taking effect of said act, begin the operation of a bank.

«Section 2 of Chapter 185, Acts Thirty-eighth Legislature, is as
follows :

“Tt shall be unlawful for any person, association of persons, partnerships or
any trustee or trustees acting under any common law declaration of trust, to
hereafter use, advertise or put forth any signs as a bank, trust company, bank
and trust company or savings bank, or to in any way solicit or receive business
as such, or to use as their name or part of their name on any sign, advertising
or letter head or envelope the word bank, banker, banking, banking company.
trust, trust company, bank and trust company, savings bank, savings, or any
other terms which may or might be confused with the name of a corporation
organized under the general provisions of the banking laws of this State.

“It shall be unlawful for any such person, association of persons, partuership
or any trustee or trustees acting under any common law declaration of trust to
adopt or use any artificial name or business title, or to use any other than the
name of the person or one or more of the persons, or a member or one or more
of the members of the association of persons or partnership, or a member or
one or more of the members of such common law trust association, in the
management, conduct or operation of any private banking institution or bank
of deposit within the State of Texas.

“Provided, however, that the provisions of the sections of this act shall not
apply to any person, associations of persons, partnerships or trustees, or
trustees acting under any common law declaration of trust, who, at the time
this act becomes effective, are and have been for two years next preceding said
date, actively engaged in the operation of any bank, trust company, bank and
trust company or savings bank within this State, nor to any bank which may
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have been in successful operation in this State for twenty years and shall have
suspended operation prier to the passage of this act, but which shall resume
operation within twelve months after the passage of this act. The right to
continue such business of such bank, trust company, bank and trust company or
savings bank so engaged, and that has been so engaged for a period of two years
next immediately preceding the time this act becomes cifective, or shall resume
business as provided in this act, and by their heirs, legal representatives, assigns
and successors, is hereby expressly recognized, confirmed and fixed.”

This section makes it unlawful for any trustee acting under a com-
mon law declaration of trust to thereafter use as its name or a part
of its name the words “bank, banks, banking, banking company, trust,
trust company, bank and trust company. savings bank, savings,” etc.
But the same section provides that the prohibition against the use of
such words as the name or part of the name of a bank operating under
a common law declaration of trust should not apply to such bank which
at the time the act took effect was and had been for two years next
preceding the taking effect of said act actually engaged in the oper-
ation of a bank.

Under the above proviso of Section 2 of the act in question the com-
mon law trust referred to in vour letter would have the right to use
the words “trust and savings” as a part of its name if at the time the
aforesaid act took effect it was then and had been for two years next
preceding the taking effect of said act actively engaged in the oper-
ation of a hank under and in accordance with the declaration of trust.
Otherwise, under said act it would not have the right to use as a part
of its name such words.

Banks chartered under the laws of this State are prohibited from
establishing branch banks. This law has no application to private
banks. Their right to establish branch banks prior to the adoption
of Chapter 183, .\cts Thirty-eighth Legislature, was unquestioned.
Where such branch banks were established and in operation at the time
the foregoing act took effect they would have the right fo continue such
business.  But Section 1, Chapter 185, Acts Thirty-eighth Legislature,
expressly prohibiting additional private banking institutions after the
taking effect thereof, no such bank or branch bank could thereafter be
established.

In answer to your fourth question you are advised that should it
come to your knowledge that any bank or branch is operating in this
State in violation of the foregoing laws, you should place the facts
before the Attorney General of this State, whose duty it would be to
take the necessary legal steps to suppress any such banking institution.

Yours very truly,
Jxo. W. GoopwIx,
Assistant Attorney General.

Op. No. 2392, Bk. 60, P. 9.

REORGANIZATION OF A NTATE BANK INTO A NATTONAL BANK—STATUS
OF SURETIES OX DEPOSITORY BOND oF STATE BANK AFTER SUCH
REORGANIZATION—NEW Boxp SHourp BeE DEMANDED.

1. Where a State bank is county depository its reorganization into a National
bank under U. S. R. 8. Section 5154, does not terminate its depository contract
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with the county, its reorganization not changing the identity of the corporation,
but being a mere continuance thereof under a different jurisdiction.

2. The sureties on the depository bond of a State bank are discharged by
reorganization thereof into a National bank under U. 8. R. S. Section 5154.

3. Where a State bank is county depository upon ils reorganization as a
National bank under U. S, R. 8. Nection 5154, a new bond should be demanded.

. ATTOoRNEY GENERAL'S DEPARTMENT,
Avusrix, Texas, April 6, 1925.

Hon. 8. 1I. Terrell, State Comptroller, Austin, Texas.

Dear Siz: This Department is in receipt of the following letter
addressed by you to the Hon. Dan Moody, Attorney General:

“The First State Bank of Bonham, Texas, has been sclected and made hond as
county depository of Fannin County.

“Hon. Sam E. Neilson, County Judge of said county, advises’ that the Kirst
State Bank of Bonham is preparing to change its charter and hecome a National
bank, and he desires to learn of this department as to whether or not it will be
necessary that a new county depusitory bond he made.

“Please give us your opinion in the matter.”

Revised Statutes of United States, Section 5154 makes provision for
the nationalizing of State banks. It reads as follows:

“Any bank incorporated by special law of any State or of the United States
or organized under the general laws of any State or of the United States and
having an unimpaired capital sufficient to entitle it to become a national banking
association under the provisions of the existing laws may, hy the vote of the
shareholders owning not less than fifty-one per centum of the capital stock of
such bank or banking association, with the approval of the Comptroller of the
Currency be converted into a national banking association, with any name
approved by the Comptroller of the Currency.”

The State of Texas by act of the Thirty-eighth Legislature, Chapter
150, Section 1, has also made provision for changing State banks into
other systems of banking. Said section is as follows:

“If any bank or bank and trust company organized under the general laws
of this State wishes to convert such corporation into any other system of
banking, it shall be the duty of its officers to give notice of said change by
publishing its intention to make the same in some daily newspaper published
in the town where it is domiciled for at least thirty days before making such
change, and if there be no daily newspaper published in the county where such
corporation is domiciled for four successive weeks, and if there be neither a
daily newspaper published in =aid town nor weekly newspaper published in
said county, then hy publication for four successive weeks in the weekly news-
paper published nearest to the domicile of said hank or trust company. Such
notice shall state under what system of hanking said corporation shall be
operated after its conversion. It shall also Le the duty of said corporation to
notify the Banking Commissioner of Texas of such proposed change under the
seal of said bank at least thirty days before said conversion shall be consum-
mated. No fund or deposits of any kind that shall have been deposited in
a State hank or State bank and trust company in this State shall be protected
by the Guaranty Fund Law of this State or by the Bond Security Law of this
State, after such corporation shall have converted to some other system of
banking.”

We shall assume that the purpose of the First State Bank of Bonham
is to reorganize under the above recited acts; that the bank as reor-
ganized will have the same stockholders, the same assets and the same
situs as the State Bank of Bonham, the only change being in the name
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of the bank and the substitution of the Federal charter for the State
charter.  Assuming such to be the facts, and limiting our opinion to
the facts herein assumed, vou are advised that said bonk when so re-
organized will be but the continuation of the IFirst State Bank of Bon-
ham and it will succeed to all of its asscts and rights and hecome
chargeable with and hound for the fulfillment of all its contract.

The views here expressed seem the settled law. Fletcher’s Cyclo-
pedia of Corporations in discussing this question says:

“While it is not very clear how a hanking corporation organized under
state laws, owing its existence and powers to such laws, and being purcly a state
corporation, can properly be said to be the same corporation when it has re-
organized under the National Banking Act, and hecome a federal corporation,
deriving its existence and powers solely from the laws of the United States, yet
it is settled, in so far us decisions can settle a question, that when a state bank
is reorganized as a national bank under the act of Congress, the reorganization
does not change {he identity of the corporation, hut merely continues the same
body under a different jurisdiction, and that, as a national bauk, it takes all
the assets and rights possessed by it, and becomes subject to all the liabilities
incurred by it, as a state bank. It makes no difference that it has in form
been organized as a new corporation, and that the assets have been transferred
to it as if by sale and purchase. The national bank succeeds to the assets of
the state bank by operation of law and not as a purchaser.

“It follows from this view of the act of Congress that when a state bank is
reorganized as a national banking association, it becomes, as a national bank,
the owner of all the assets of the state bank, including choses in action. The
national bank succeeds to and is entitled to enforce all contracts and rights of
action which have been made with or accrued to the state bank. It may main-
tain an action on a continuing guaranty for loans, held by the state bank before
the change, for loans both before and after the change. And it may maintain
an action to foreclose a mortgage on real estate executed to the state bank as
security for a loan made upon a note, and assigned to it by the state bank on the
reorganization, or, it would seem, without any assignment, the identity of the
corporation not being affected by the reorganization.

“On the other hand, as a national bank it is liable for all the debts com-
tracted, on all executory contracts made, and for all torts committed by it as a
slate bank. It is liable, as a national bank, to the holders of .outstanding
circulation issued by it as a state bank in accordance with state laws. It is
liable, for a reward offered by it as a state bank for the apprehension and
conviction of one who had robbed it. And it is liable in an action of trover to
recover the value of a special deposit made with it as a state bank and
converted, whether the conversion was before or after its reorganization as a
national bank.”

The text of the law above quoted seems well supported by authorities
cited in the footnotes, to which we refer, and we think is undoubtedly
the law.

But while the bank as reorganized would be bound by the depository
contract made and entered into by and between the First State Bank
of Bonham and Fannin County on the ground that the reorganization
was but the continuation of the same body under different jurisdiction,
it does not follow that the sureties on the depository bond would con-
tinue bound. The sureties contracted to stand as sureties for a bank
chartered by the State, regulated by State laws and supervised by
State authorities, and they have the right to stand on the contract
made and any material change therein would under familiar rules of
law release them.

We think a change from a State to a Federal charter, from State
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regulation and supervision to National regulation and supervision, re-
gardless of the differences in the regulatory law (and there are differ-
ences), would be a material change in the contract of the sureties on
the depository bond of a State bank and would release them.

You are therefore advised that when a State bank reorganizes under
the above cited statutes as a National bank, that the sureties on the
depository bond of the State bank are released after such reorganization
from further liability and that upon such reorganization a new bond
should be demanded and required of the reorganized bank.

Yours very truly,
Joux W. Goobwix,
Assistant Attorney General.

Op. No. 2568, Bk. 60, P. 14.
STATE BANKS—SET-0FF AGAINST—WHEN ALLOWED.

The status of the bank and its creditors is fixed at the time it is closed by
the Banking Commissioner on account of its insolvency.

The law of offset applies to an insolvent bank in the hands of the Banking
Commissioner for liquidation.

The allowance of offsets is not a preference.

All mutual debts due at the time the bank is closed for insolvency should
be offset.

A party indebted to a hank, but whose debt was not due when it became
insolvent, should, nevertheless, be allowed to set off against such debt any
indebtedness of the bank to him.

Where the debt of a party to a bank was not due when it was closed for
liquidation on account of insolvency, such debt cannot be used by the bank as a
set-off against the demand of such party, unless he was at the time of the
closing of the bank himself insolvent, in which case it could be used as an offset.

ATTORNEY GENERAL’S DEPARTMENT,
AvusTtiv, TExas, October 21, 1924.

Hon. J. L. Chapman, Banking Commissioner, Capitol.

Drar Sir: You desire to know whether or not when a bank be-
comes insolvent and is closed by vou for liquidation the law of set-off
should be applied, and if applied, your query is as to whether or not
that would be a preference.

When a bank becomes insolvent and is closed by the Banking Com-
missioner for liquidation the rights of all creditors against the bank,
and of the bank itself against them, are fixed at the time of the closing
of the bank. Whatever each had is preserved. Nothing is lost or
gained in the way of rights, liabilities or remedies.

The Supreme Court of Wisconsin (103 Wis., 57) said:

“Upon the date of the declared insolvency each creditor becomes the owner for
the purpose of securing his deht of that part of the assets of the bank which
bears the same ratio to the whole property as his debt bears to the aggregate
indebtedness, and this interest in the assets remaius fixed and constant until his
debt is paid.”

This principle of law is generally recognized and is announced in
the following cases: '

Yardley vs. Philer, 167 U. S., 344.
Scott vs. Armstrong, 146 U. S,, 499. ’
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It the closing of the insolvent bank fixes the rights of the creditors
against it and of it against the creditors and nothing is lost or gained,
it follows that any right of set-off, cither was entitled to at the time,
is preserved.

The Supreme Court of the United States in NSeott vs. Armstrong,
146 U. M., 1499, had this very question under consideration. In that
case it is contended that the axsel: of the bank exixting at the time of
the act of insolvency included all its property without regard to set-offs
thereto. That to allow an offset would be a prefercnce. The court
in answer to this contention said:

“Where a set-off ix otherwise valid it is not preserved how its allowance can
be considered as preference, and it is clear that it is only the balance, if any,
after the set-off is deducted that can justly be held to form part of the assets
of the insolvent. Tle requirement as to ratable dividends is to make them from
what belongs to the bank, and that which at the time of insolvency belongs of
right to the creditor does not belong to the bank.”

Further addressing itsclf to this question the court said:

“And it may be said that in the distribution of the assets of insolvents under
voluntary or statutory trusts of creditors the set-off of debts has been universally
conceded. The equity of equality among the creditors is either found in-
applicable to such set-off or yielded to their superior equity.”

The right of set-off in the case of an insolvent bank and the allow-
ance of such set-off is not a preference, is firmly established and so
generally recognized that the citation of fuither authority is deemed
unnecessary.

Conceding the right of set-off to exist, the question i, what demands
can be offset one against the other? Thix right is governed by the
general law of set-off. It is not all counter-demands that can be so
used in determining whether the counter-demands can be offset. The
following general rules as modified by equity to meet particular exigen-
cies must be observed.

The first and the most important rule is that the debts, in order to
he set off, must be mutual; that is, they must be due to and from the
same person in the same capacity or right. To illustrate: A debt-due
one in his representative capacity as administrator, guardian, trustee,
agent, cannot be set off against his personal obligations.

Another rule, but which has been modified and qualified to meet
exigencies, is that the mutual demands must be due. This rule will
prevent the offsetting of a due debt by one not due. I«uity, however,
has modified its general rule in case of the insolvency of one of the
parties. The injustice of requiring one to pay an indebtedness to an
insolvent against whom he held a counter-demand wax so great that
equity made such case an exception to the general rule.

Applying these rules, you are advised that where a bank becomes
insolvent and is closed by vou for liquidation, all mutual debts owing
by and to the bank, if due when the bank closed, should be offset.
This being accorded with the general rule firmly xcttled, citation of
authorities is deemed unnecessary. '

A party indebted to a bank at the time it was closed for insolvency,
but whose debt had not at that time matured, may, nevertheless, set
off against his liability any indebtedness of the bank to him, the bank



152 RiEPORT OF ATTORNEY GENERAL.

being insolvent and indebted to him is deemed inequitable to pay his
obligation to the bank; so equity allows the offset. The right of offset,
under the circumstances stated, is recognized by a great preponderance
of authority. Among the authorities sustaining this doctrine are the
following:

Hamilton vs. Van Hook, 26 Texas, 302.

Neely vs. Grayson County, 61 S. W, 559.

15 L. R. A, 710.

Stechman vs. Achley, 32 L. R. A. (N. 8.), 1060.
17 L. R. A,, 456.

146 U. S, 499.

Where at the time a bank is closed for insolvency or mutual debts
between it and a customer, but the debt of the customer to the bank
was not then mature, the bank cannot use such debt as an offset against
the demand of the @ustomer, unless he was also insolvent. If he was
also insolvent, then the offset can be made.

Presnall vs. Stock Yards National Bank, 151 S, W., 873.
9L.R. A, 108.

Irish vs. City Trust Co., 163 Fed., 880.

Jordan vs. National S. & L. Bank, 74 N. Y., 467.

The answer to your questions will be found in the syllabus, which is
a summary of the conclusions reached by me with reference to the
matters inquired about.
Yours very truly,
JoHN W. GoODWIN,
Assistant Attorney General.

Op. No. 2567, Bk. 60, P. 19.

STATE BANKS—IXSOLVENCY

ASSESSMENT AGAINST STOCKHOLDERS—
SET-OFF.
A stockholder of an insolvent State bank is not entitled to offset against an

assessment ordered by the Banking Commissioner the amount of his deposit or
other indebtedness of the bank to him.

ATTORNEY GENERAL'S DEPARTMENT,
Avstiy, TeExas, October 21, 1924.

Hon. J. L. Chapman, Banking Commissioner, Capitol.

DEeAR Sik: From the question propounded, it seems that you desire
to know whether or not a depositor or creditor of an insolvent State
bank that has been closed by you for the purpose of liquidation can
set off against an assessment ordered by you a deposit or debt which
was owing to him by the bank at the time it was closed.

Revised Statutes of Texas, Article 552 provides:

“If default shall be made in the payment of any debt or liability contracted
by any bank, * * * each stockholder of such corporation, as long as he
owns shares therein, and for twelve months after the date of a transfer thereof,
shall be personally liable for all debts of such corporation existing at the date
of such transfer, or at the date of such default, to an amount additional to the
par value of such shares so owned or transferred, equal to the par value of such
shares so owned or transferred.”
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Federal Statutes, Section 5151 provides:

“The shareholders of every national banking association shall be held indi-
vidually responsible, equally and ratably, and not one for another, for all
contracts, debts, and engagements of such association, to the cxtent of the
amount of their stock therein, atthe par value thereof, in addition to the
amount invested in such shares.”

The above statutes, State and Tederal, deal with the same subject,
have the same object, and arc expressed in similar language. The
Federal statute has been construed by the United States Circuit Court
in the case of Wingate vs. Orchard, 75 Fed. Rep., 241. The court, in
its opinion in that case, said:

“The sole question presented and argued by counsel in this case is whether
or not a holder of stock of an insolvent national hank is entitled to offset against
an assessment upon his stock, ordered by the Comptroller of the Currency, the
amount of his deposits in the bank at the time it became insolvent. The court
below held that the stockholder is entitled to offset against such assessment the
amount of such individual claim against the bank, and to review that ruling
the present writ of error was brought. We are of opinion that the ruling was
erroneous.”

After setting out Section 5151, supra, the court in that case said:

“It was to enforce this additional liability that the Comptroller of the
Currency directed the assessment, to enforce which the present suit was brought
in the court below. The evident object of the statute is to provide a fund
equaling in amount, but in addition to, the face value of the stock, to make
good all contracts, debts, and engagements into which such association may
enter, and, to that extent, it makes every shareholder individually responsible,
equally and ratably, and not one for another. The fund thus provided for is not
intended for any particular creditor, but to make good all contracts, debts, and
engagements of such association, equally and without any preference. But
unlike the voluntary obligation of the shareholder to pay for the stock for
which he subscribes, and with which funds the business of the bank is to be
conducted, the additional o* double liability imposed by Section 5151 of the
Revised Statutes is to be called for only the purpose of making good the
contracts, debts, and engagements of the bank. If necessary for that purpose.
that liability is to be enforced pursuant to the provisions of Section 5234 of
the Revised Statutes; that is to say, through a receiver acting under the
direction of the Comptroller of the Currency—such receiver having been
appointed by the Comptroller pursuant to the provisions of that section, and of
Sections 5226 and 5227 of the Revised Statutes. The fund thus provided for,
in the event of the liquidation and winding up of the affairs of the bank, equal
in amount to the face value of the stock, and imposed for the express purpose
of making good the contracts, debts, and engagements of the association, is
manifestly a trust fund, to a pro rata share of which all creditors are equally and
equitably entitled. Obviously, to permit a holder of stock in such a bank to
offset against an assessment for the additional liability thus imposed upon him
as such holder the amount of his deposits in the bank, in respect to which he
is no more entitled than any other creditor, would be, in effect, to make him a
preferred creditor. If the amount of his deposits should equal the par value of
his stock, the allowance of such an offset would be, in effect, to pay him in
full the amount of his deposits; and if his deposits are less than the par value
of his stock, the effect would be to pay him in full, to that extent, whereas the
other depositors may receive little or nothing. Such was not the intention of
Congress’ in imposing, as it did, by Section 5151 of the Revised Statutes, upon
the shareholders of every national banking association, in addition to the
amount invested in such shares, u liability for all contracts, debts, and engage-
ments of such association, to the extent of the amount of their stock therein,
at the par value thereof. On the contrary, the purpose was, as has been said,
to provide a fund to which all creditors should be entitled to look upon equal
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terms, and in which, in the event of disaster, all creditors, without preference
to any, should be entitled to share pro rata.”

The United States District Court of New Jersey, in the case of Wil-
Hams vs. Rose, 218 Fed. Rep., 898, approved the doctrine laid down
in the case of Wingate vs. Orchard, supra.

So far as I am aware, our courts have never passed upon the ques-
tion here involved. The Federal statute, above quoted, being similar
to our State statute and enacted for the same purpose, we think it safe
to apply the construction of the Federal statute by the Federal courts
to our statute.

You are therefore advised that a creditor of an insolvent bank in
your hands for liquidation would not have the right to set off against
his stockholders’ liability his deposit in the bank, or any other indebted-
ness of the bank to him existing at the time the bank was closed
by you.

Very truly yours,
Jxo. W. GoobpwiN,
Assistant Attorney General.

Op. No. 2569, Bk. 60, P. 202.

Boarp oF CoNTROL—HIGHWAY DEPARTMENT—PURCHASING Equip-
MENT.

Relative authority of Board of Control and State'Highway Commission in
deciding upon what kind of automobiles shall be purchased, stated.

ATTORNEY GENERAL’'S DEPARTMENT,
AvustiN, TexAs, October 29, 1924,

State Board of Control, Capitol. .

GENTLEMEN: Attorney General W. A. Keeling is in receipt of a
letter signed by your Mr. R. B. Walthall of the Purchasing Division,
reading as follows:

“The Board of Control is in receipt of a requisition from the State Highway
Department for ten Dodge touring cars, eight Studebaker touring cars and two
Studebaker coupes.

“We would appreciate it very much if you would advise us as promptly as
possible whether or not, under the law, the Board of Control must purchase
identical cars for which requisition is made. \We do not believe it is for the
best interest of the State to purchase closed cars, as we regard this unnecessary
expenditure of State funds.”

The question raised is whether the Board of Control has the authority
upon requisition for Dodge and Studebaker cars to purchase for the
Highway Department some other make of cars. Also upon a requi-
sition for coupes (closed cars) the Board of Control may purchase
open cars.

Conceding to each of these departments all the incidental powers
necessary to carry out the express powers conferred according to the
evident purpose and intention of the Legislature, what is the relative
authority of the two in the purchase of equipment for road building?
Upon a careful examination of the statutes we find that in so far as
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this inquiry is concerned the Highway (‘ommission is a road main-
taining department and the Board of Control a purchasing department.

The authority to acquire automobiles is derived from the law mak-
ing it the duty of the State Highway (‘ommission to maintain State
Highways and the appropriation of funds for that purpose. Chapter
75 of the General Laws, Regular Nession, Thirty-eighth Legislature, con-
tains, in Nection 20, the following language:

“On and after January 1. 1924, the Highway Commission shall and is hereby
authorized to take over and maintain the various highways designated as ‘State
Highways® in the several counties of Texas aund the proceeds from the automobile
registration fees herein provided for and sct aside to the State Highway IFund
shall be deposited in the State Treasury to the credit of said fund, and said
fund shall be available for the maintenance of said designated State highways
under the direction and control of the State Highway Commission and shall be
used in maintaining such highways and shall not be diverted to any other use
by =said Highway Commission until all such roads are properly maintained,
unless said Highway Commission shall be without sufficient funds from other
available source to mect Federal aid to roads in Texas and road construction
iy thereby in danger, and in cvent said Ilighway Commission finds such a
condition, then said Highway Commission is authorized by spreading upon its
minutes a resolution to transfer a sufficient amount from this fund to match
said Federal aid.”

This and the general appropriation act 1s the authority under which
the Highway Commission has issued its requisition upon the Board
of Control for the purchase of automobiles and pursuant to which the
Commission evidently has decided that it has the discretion of deter-
mining the kind of equipment needed to maintain roads. The Com-
mission evidently reasoned that the duty having heen imposed upon
it and the mnecessary funds furnished it to maintain roads, the C'om-
mission was necessarily vested with discretion in the choice of the
proper supplies and equipment to enable them to perform that duty.

The authority of the Board of Control to purchase for the Highway
Department is derived from the following: Chapter 50, General Laws,
Regular Session, Thirty-seventh Legislature, contains the following
provision:

“It shall he the dutyv of the State Board of Control to make contracts for
equipment and supplies (including seals and number plates), required by law
in the administration of the registration of licensed vehicles, and in the operation
of said department, as provided in Chapter 190 of the General Laws of the
Thirty-fifth Legislature, Regular Session. All moneys herein authorized to be
appropriated for the operation of the State Highway Department, and the
purchase of equipment required by said Chapter 190, shall be paid from the
State Highway Fund, authorized to be created hy said Chapter 190; and all the
remainder of said Highway Fund, not so appropriated for the maintenance and
operation of the said department shall be expended by the State Highway Com-
mission for the furtherance of public road construction and the establishment
of a xystem of State Highways, as contemplated and set forth in the provisions
of Chapter 190, General Laws, of the Thirty-fiftth Legislature, Regular Session,
and acts amendatory thereof.”

“Nec. 4. The fact that there is now no specific authority for the Legislature
to determine the number of, and fix the compensation for, employees of the
State Highway Department, and to purchase for such department equipment
needed, as purchases are made for other State departments, and inasmuch as
the exercise of such authority over the Slate deparuments is in accordance with
the declared policy of the State, creates an emergency and an imperative public
necessity that the constitutional rule requiring all bills to be read on three
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several days in each house be suspended, and that this act take effect from and
after its passage, and said rule is suspended, and it is so enacted.”

The Board of Control also possesses the power and authority formerly
vested in the State Purchasing Agent. The act creating the Board of
Control Article 11501d, Vernon’s Complete Statutes, 1920) reads as
follows:

“The office of State Purchasing Agent is hereby abolished and all the laws relat-
ing to such office and conferring authority upon him, including Chapters 1 and 2
of Title 125, Revised Civil Statutes of this State (1911), are hereby made to
apply to the State Board of Control, in the same manner as they were formerly
executed and carried out by the State Purchasing Agent.

“In the administration of this division of its work, the State Board of
Control shall have authority to appoint a chief in its Division of Purchasing;
provided, however, that the person selected for such position shall have had
not less than five years’ experience immediately preceding’ his appointment as
a purchaser for a department store or wholesale establishment or recognized
standard and successtul experience, and no other person shall be eligible for
such position, or he paid by the accounting officers of the State, in the event
he should be placed in such position.

“In addition to the duties now provided by statute for the State Purchasing
agent, which duties are made the duties of the loard created by this act; it
shall also be the duty of said board to purchase all the supplies used by all
the departments of the State government and all the Normal Schools of the
State University of Texas, and the Agricultural and Mechanical College of
Texas, and all other State schools heretofore or hereafter created, such pur-
chase of supplies to include furniture and fixtures and to include all things
except perishable goods, technical instruments and books.

“These supplies shall be purchased by competitive bids, in the same manner
as supplies are purchased by the Purchasing Agent for other institutions under
the present statutes.

“It is further provided, however, that in the purchase of supplies, furniture
and fixtures, herein provided for and in the making of all purchases provided
for by existing laws, which existing law is to be administered by the depart-
ment created. the bidder therefor shall be required to file with their respective
bids an affidavit, that neither the affiant, nor the firm, corporation, partnership
or institution represented by him or her or anyone for him, it or them, has
within the past twelve months violated any of the laws of this State relating
to trusts or monopolics, which affidavit shall he prepared in form by the
Attorney General, and shall embrace the various elements of the statutes of this
State, forbidding trusts and monopolies; and, in addition, such affidavits shall
show that neither the affiant nor his firm, corporation or partnership repre-
sented by him and making the bid has communicated. directly or indirectly,
the bid made by such person, firm, corporation or partnership so bidding, to
any competitor hidding on said contract or engaged in the same line of husiness.

“Any person making a false statement in any such affidavit shall be deemed
guilty of a felony and shall he punished as now prescribed for that offense;
provided. however, that in addition to any other county having venue of such
offense Travis County shall also have venue of the same, and such person, regard-
less of where the offensc was committed. may be indicted by the grand jury of
Travis County and bhe tried in Travis County. The bids for the sales of goods
and the affidavits accompanying same as specified in this section shall be filed
by the said board, and shall he preserved for a period of twelve months there-
after as a record of said board.”

It is evident from the foregoing that purchases are to be made by
the Board of Control for the Highway Department in the same manner
as they are made for other departments. This statement does not apply
with equal force to the eleemosynary institutions, since, of course, the
Board of Control is in a different relation to these institutions than it
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is it is to other State departments. 1t will he noted that the Board of
Control took over the Purchasing Agent’s duties, and as the purchases
for the Ilighway Department are to be made in the same manner as for
other departments it is necessary to examine the Purchasing Agent’s
Aet. The relation hetween the Board of Control and the Highway De-
partment is clearly similar to the relation formerly existing between
the Purchasing Agent and the institutions for which he purchased
supplies,

The DPurchasing Agent’s \et provides that “when and where sup-
plies are to be paid for by the State of Texas out of appropriations and
authorized by the Legislature of Texas, it shall he the duty of the I'ur-
chasing Agent aloresaid to contract for all supplies, merchandise and
articles ol every description,” ete. Sce Article 7328, R. 8. This act
provides that contracts are to be made after advertising for bids. Article
7330 provides as follows:

“All bids shall be opened on the date and at the place specified in the
advertisement for the same, and such opening and inspection of the hids shall
be made by the Purchasing Agent in the presence of the Governor and Comp-
troller of Public Accounts and of the superintendent and board of managers,
if they desire to be present. The supplies and articles furnished under all
bids and contracts shall be such as are called for hy requisitions of the super-
intendents of the several institutions named, and equal to and of the same
quality as the sample furnished Purchasing Ageni; and all supplies furnished
by contract as provided herein shall be equal to the sample which is required
by Article 7328 to accompany the bid. And when the supplies delivered under
contract do not come up to the sample, the superintendent shall refuse to
accept the same. The estimates furnished said Purchasing Agent as aforesaid,
upon which he makes his advertisements and contracts, shall, as near as practi-
cable, state the quantity and quality of the articles and supplies needed, and when
possible, the brand of the same, and copies of such estimates shall he filed with
the Comptroller and be open to public inspection.”

We gather from the foregoing statutory provisions that the author-
ity to purchase automobiles is derived from the power and duty to main-
tain State highwavs; and the duty to maintain State highways being
imposed upon the Highway Commission and the appropriation being
made to that department for such purpose, that Commission must neces-
sarily decide what supplics, tools and equipment are necessary in the
maintenance of roads. It is clear to us that it is the duty of the High-
way Commission to ixsue a requisition upon the Board of Control and the
supplies and articles furnished shall be such as are called for by the re-
quisition. In order to make a requisition it is necessary to determine
what is needed, and it is for the Highway Department to determine
and state what i needed. But this does not mean that the Highway
Department could in stating its needs go so far as to preclude all com-
petition.

The Board of Control after receiving the requisition then acts as a
purchasing agent, the evident purpose and intention being that the
various departments in making purchases should get the benefit of a
centralized purchasing department. But when it acts as a purchasing
agent the responsibility of the Board of Control ends so far as the ques-
tion before us is concerned. 1f the Board of Control had been charged
with the duty and responsibility of maintaining roads, then, of course,
it would have the authority to choose the necessary means where such
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means were not prescribed by law, but the Legislature has seen fit to
place road maintenance in another department and the authority and
responsibility of selecting the means necessarily falls to that department.

If it were a matter of purchasing materials such, for instance, as
lumber, which is capable of being classified with reasonable accuracy
according to grades and qualities, there would be no difficulty in placing
an order for the kind and quality desired. But when we come to road
equipment such as automobiles, there is no such absolute certainty or
standard by which the Highway Department could issue a requisition
for automobiles of a certain kind, class and quality by number or grade.

While we are unable to escape the conclusion that the Board of Con-
trol would infringe upon the authority of the State Highway Commis-
sion if it should decide what type of car shall be purchased by the High-
way Commission in the maintenance of State Highways, the selection
of the necessary equipment being peculiarly within the province of the
road building department as distinguished from the purchasing agency
under our present statutes, still we are of the opinion that the requisi-
tion of the Highway Department must be confined to stating the gen-
eral type, quality and specifications within reasonable bounds without
specifying any particular brand or make,

In conceding to the Highway Department the authority to name in
this way what thev desire to acquire, we are giving that Department
only what the law appears to have granted that department. Any other
conclusion might interfere with the program of road construction, in that
the Highway Commission had figured on using approximately so much
money for cars and so much for other purposes. It it purchases less
expensive cars, there might be more money to devote to other purposes;
if more expensive there might not be enough for other purposes. It is
easy to see that the wisdom of purchasing a certain type of car involves
an investigation and determination of the whole road contruction pro-
gram, a function which the law contemplates shall be exercised by the
road construction department. It is necessary to concede to the High-
way Department this function to give effect to the law as it is written,
and we can do this and at the same time give force and effect to the
provisions of law making thec Board of (‘ontrol the purchasing agent.

In reaching the conclusion that the several acts of the Legislature
are to be so construed as to give to the department or agency of govern-
ment requiring supplies and charged with the duty of using supplies
and power to select the character, kind and quality needed, and that the
law constitutes the Board of Control the agency for purchase only, we
have given the several acts what we deem to be the most practical con-
struction.

In making requisition for the needs of the department it is not proper
to designate the articles needed o that the description identify any
particular brand or make of such article, for to do so would have the
effect of eliminating competition, the main object of competitive bids.
To illustrate: The Highway Commission being in need of eighteen tour-
ing cars and two coupes should have requested the Board of Control to
advertise for bids for eighteen touring cars and two coupes, in no way
expressing any preference as to whether or not the touring cars should
be 1:)f the Dodge or Studebaker or Buick or indeed any particular
make.
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If we were to give this act the construction that the department
could in advance of receiving the bids designate the particular article
desired by brand or name, this would completely destroy every char-
acter of competition and would defeat the real purpose of the act,
which was to obtain competitive hids. When the department asks
for bids for ten Dodge touring cars, certainly there is but one
concern in the country that can bid. Therefore there is no compe-
tition whatever. But, on the other hand, if the department calls
for ten touring cars meeting certain requirements or specifications the
Dodge people would understand that they must demonstrate the prac-
ticability of their car and must place on it a price which would be at-
tractive to the (‘ommission. Otherwise, some other manufacturer of
touring cars might obtain the contract. Therefore, all departments
of the government requiring supplies which are generally sold by
designated names should carefully avoid the use of any name or the
description of the article so that it might be identified, thus enabling the
Board of Control to interest the various dealers in such articles to sub-
mit prices of all makes in competition. If this rule were not followed,
as stated before, it would be equivalent to the department awarding the
contract before bids were received, because it had already expressed its
choice by name, therefore rendering the advertisement for bids a foolish
task.

We therefore advise you that it is for the Highway Department to
state the type and general description of cars desired, without specifying
Dodge, Studebaker or other particular brand or make, and then the
Board of Control advertises for bids under such general description.
It is for the Highway Department to say whether it desires open or
closed cars, it being a matter for that department to determine the type
necessary to suit its purposes. It cannot be said as a matter of law
that under all weather conditions closed cars are unnecessary, and
neither can it be said as a matter of law that the Highway Department
is precluded from determining that this type of car is necessary.

But, as before stated, the brand or name of the car cannot be speci-
fied in the requisition.

Yours very truly,
L. C. SutrTox,
Assistant Attorney General.

Op. No. 2647, Bk. 61, P. 109.
CoxsTITCTIONAL LiAaw—UXNIVERSITY PERMANENT FuND—Boxbs.

It would violate the State Constitution to issue so-called manuscript bonds
and exchange the same for the Permanent University Fund, or a portion thereof,
as provided in Article 2606, Revised Statutes of Texas.

ATTORNEY GENERAL’s DEPARTMENT,
AvusTIN, TEXAS, June 7, 1926.

Hon. N. II. Terrell, Comptroller of Public Accounts, Austin, Tezas.

Dear Sir: The Attorney General is in receipt of yours of April
28th, reading as follows:

“] herewith transmit you a copy of a letter addressed by her Excellency,
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Miriam A. Ferguson, to Hon. V. Gregory Hatcher, under date of .\pril 7,
1926, in which the Governor proposes the issuance of manuscript bonds of the
State, pursuant to Articles 2652, 2653 and 2634, of the 1925 Statutes of our
State and provisions of the State Constitution.

*“It is my information that the law provides that I countersign this character
of bonds.

“Will you please advise me whether I would be authorized to attach my
signature to such evidences of indebtedness, in the event same were issued and
presented to me hy ihe Governor, and whether or not, in your opinion. same
would constitute a valid obligation of the State.

“Being a member of the State Board of Education, I further desire to in-
quire whether. in your opinion, that board would have the legal authority to
purchase the character of bonds referred to, in the event the issuance of such
should be found lawful.”

The communication of the Governor, dated April ¥, 1926, mentioned
in your inquiry, reads as follows:

“April 7, 1926.
“Hon. W. Gregory Hatcher, State Treasurer, Austin, Texas.

“DEar SiR: Being informed that there is in the Treasury some $3,000,000
to the credit of the Permanent University Fund, in pursuance of the law made
and provided, more especially Articles 2652, 2653 and 2654, and the provisions
of the Constitution, I beg to advise that I will at the earliest possible moment
issue manuscript honds of the State to be exchanged at par for the Permanent
University Fund, and in due time same shall be offered to the State Board
of Education and the Treasury at par and bearing five per cent interest per
annum.

“I am taking this action for many reasons. In the first place, if the Per-
manent University Fund is invested in United States bonds the State will have
to pay such premium as will make said bonds net ihe fund scarcely more than
three per cent interest. The bonds which I shall issuc will net the Permanent
University Fund five per cent interest, a saving of $60,000 a year, which saving
alone in ten ycars would erect a permanent fireproof building having floor
space equal to that of all the unsightly shacks now on the University property.
The University has been so handicapped in its building program that it ought
to have all the income that can be obtained by the proper investment of
this fund.

“In the second place, when this fund is invested in these honds this $3,000,000
will be available for appropriation by the Legislature. The amount required
for general appropriations will be reduced by that sum and the tax rate will
be further reduced by approximately ten cents, or approximately thirty per
cent. The Legislature could then appropriate this money for any purpose per-
mitted by law. The amount could be appropriated for completion of the A. and
M. College building program, or it could bhe appropriated for building pur-
poses for the State Teachers Colleges, or a substantial sum could be appro-
priated for additional huildings at the \Vest Texas Technological College. How-
ever, what I would like to see done, and I shall so rccommend to the Legis-
lature, that this sum be appropriated to supplement the common school fund
which would run the apportionment next year up to approximately $15 per
capita without any additional increase in the tax rate for that purpose. This
would provide next vear a school term of more than seven months in the
common schools.

“If this money were invested in United States bhonds this large sum would
be immediately withdrawn from the State and paid to some foreign bond house
at a time when the money is needed in Texas for loans through the State
depositories to the people. Under the plan which I propose the money will
remain in the Treasury and in the depositories drawing the usual rate of
interest until such time as the next Legislature shall appropriate it for such
purposes as may he determined.

“Yours truly.
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The statute purporting to authorize the Governor to have issued man-
uscript bonds of the State of Teaas to be sold or exchanged at par
for the Permanent University Fund is \rticle 2606, Revised Ntatutes,
1925, which cmbodies the provisions of Articles 2652, 2653 and 2654,
of the Revised Civil Statutes of 1911. Article 2606 is in the following
language:

“Manuscript Bonds—The Governor is authorized and directed to have issued
manuscript bonds of the State of Texas to be sold or exchanged at par for the
Permanent University Fund at any time when there is on hand in cash any
reasonable amount of such funds not less than five thousand dollars. Said
bonds shall be of such denomination as the Governor may direct, shall be
redeemable at the pleasure of the State, and shall bear five per cent interest
payable annually at the State Treasury on the first day of March of each yecar.
Said bonds shall recite the title and date of passage of the Act of 1889, page 81,
shall be signed by the Governor and Treasurer and countersigned by the Comp-
troller, and shall be registered in the office of the State Treasurer. After said
honds have been registered, the Governor shall offer said bonds to the State Board
as an investment for the Permanent University Fund then on hand in cash which
are by law authorized to be invested. If the State Board takes said bonds, the
Treasurer and Comptroller shall make the proper entry. showing the facts of
the transaction and the nccessary transfer of such fund on their books. If
said board shall not take said bonds thus offered, the same shall be destroyed
and cancelled and of no effect whatever.”

It will be noted that the Governor proposes to issue manuscript bonds
of the State to be exchanged at par for the Permanent University Fund,
and after the same are invested “this $3,000,000 (Permanent University
Fund) will be available for appropriation by the Legislature.”

The Governor also states that “the Legislature could then appropriate
this money for any purpose permitted by law.”

You are respectfully advised that if these manuscript bonds were
issued and exchanged for the Permanent University Fund, or a part
of such fund, as proposed by the Giovernor, Section 7 of Article 8 of
the State Constitution would be violated. It would amount to nothing
more or less than a borrowing of a special fund and a diverting of a
special fund from its purpose in violation of the Conxtitution. Sec-
tion 7 of .\rticle 8 of the Constitution reads as follows:

“The Legislature shall not have power to borrow, or in any manner divert
from its purpose, any special fund that may or ought to come into the Treas-
ury; and shall make it penal for any person or persons to borrow, withhold
or in any manner to divert from its purpose any special fund, or any part
thereof.”

It is true that the Constitution provides that the Permanent Uni-
versity Fund “shall be invested in honds of the State of Texas, if the
same can be obtained; if not, then in United States honds.” (Sce.
11, Art. 7.) But this provision of the (on-titution must be read in
connection with the provision above quoted inhibiting the borrowing
or diverting of special funds by the Legislature. Reading the two
provisions together, the Constitution must mean that the l’ermancnt
University funds shall be invested in bonds of the State of Texas,
provided, however, that such investment shall never amount to a mere
borrowing or diverting of the Permanent University Fund by the
Legislature. It is not necessary to determine when a particular
transaction would cease to be a mere diversion or borrowing of a
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special fund, and become a legitimate investment of such fund.
It is sufficient to say that it is our opinion that the issuance of these
manuscript bonds and the exchanging of them for the Permanent
University Fund falls short of being an investment in State bonds
within the meaning of the Constitution, no provision whatever hav-
ing been made for a sinking fund with which to pay interest and
principal. The Constitution, in providing for the investment of the
Permanent University Fund in State honds, undoubtedly contemplates
“bonds” according to the meaning of that word under the laws of this
State and the jurisprudence of this country. 83 Texas, 520, 22 S. W,
668, 671; 96 N. E, 310: 12 N. D., 280.

The statute purporting to authorize the issuance of these “manu-
script bonds” makes no provision for the setting aside of any tax, or
revenue of any kind, to pay the interest and principal as the same shall
become due. The money goes into the State Treasury, subject to ap-
propriation by the Legislature for general State purposes. What is
the difference between this and a borrowing or diverting of the Uni-
versity Permanent Fund for general State purposes? Two things equal
to the same thing are equal to cach other. If this is not a borrowing
or diverting of the fund, when no provizion is made for a sinking
fund—no source of revenue provided for so as to create an inviolable
sinking fund—it is difficult to conceive how the Legislature would go
about borrowing or diverting this fund from its purpose.

The framers of the Constitution were clearly attempting to provide
the safest investment possible for the Permaunent University Fund,
when they provided for its investment in State and United States bonds
only, and certainly when the Constitution says “bonds” it means bonds
ss that term is usually understood, and not simply I O U’ which
may or may not be paid as they fall due, depending upon the needs
of the general State government and the disposition of the Legislature
to make the appropriation at the particular time the same shall become
due. Being of the opinion that the issuance of these bonds and their
exchange for the Permanent University Fund as contemplated by the
Governor is clearly in violation of Section 7 of Article 8, it is un-
necessary to express an opinion as to whether there are other pro-
visions of the Constitution that would be violated. We have no dis-
position to preclude other questions that may arise in the difficult task
of providing a safe investment for the University Permanent Fund, and
also a means of financing a building program of the University. How-
ever, the following authorities are noted as bearing on the subject:
132 Pac., 861; 96 N. W, 310; 57 Pac., 801: 104 Pac., 285; 24 L. RR. .\.
(N. 8.), 1260.

You are therefore advised in answer to your inquiry that you have
no lawful authority to countersign these “manuscript bonds” proposed
to be issued by the Governor, and such bonds would not constitute valid
and binding obligations, and there would be no lawful authority to
invest the Permanent University Funds in the same.

We are cognizant of the well established rule that an act of the
Legislature is not to be deemed unconstitutional unless it is clearly so.
However, we are of the opinion that an eminent judge pronounced a
sound doctrine when he said:
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“When the Constitution speaks, its voice is supreme and its mandates are to
be obeyed by all departments and all officers of the State government.” (96
N. W., 324.)

The Constitution has very wisely set aside the University Permanent
Fund in the interest of free education and has prohibited its diversion
from its proper purpose. The principal is required by the Constitution
to be held intact and invested in certain stipulated securities, and
was never to be dissipated into other channels and the people taxed to
pay interest on the same under the circumstances here involved. It
may be stated in this connection that the interest on three million dol-
lars, if it should be borrowed from the University Fund as proposed
by the Governor for general State purposcs, at five per cent, would
amount to $150,000 per annum. This amount each year would have
to come from taxes levied on the people. The people would thus be
taxed to pay an additional burden of $150,000 interest, to say nothing
of the nccessary amount to retire the principal.

Yours very truly,
L. C. Sutrox,
Assistant Attorney General.

Op. No. 2643, Bk. 61, P. 93.

CoNSTITUTIONAL LAW—POWER OF LEGISLATURE—SPECIAL SESSION—
VaripaTiNng Boxbs.

The Legislature, when not restricted by the Constitution, may legalize the
unauthorized acts and proceedings of subordinate municipal agencies, where
such acts and proceedings would have been valid if done under legislative
sanction previously given. The legalization of such unauthorized acts may he
made at a special session of the Legislature.

ATTORNEY GENERAL’S DEPARTMENT,
Avustin, Texas, March 30, 1926.

Hon. Barry Miller, Lieutenant Governor, Dallas, Te.ras.

My Drar Sir: Your letter of March 23rd, addressed to the At-
torney General, has been referred to me. Your letter is as follows:

“As Lieutenant Governor of Texas, I desire to submit to your Department
for an official opinion the question as to the power of the Legislature in special
session, hy legislative act, to validate the bonds which by reason of the opinion
of the Supreme Court of the United States in the Archer County case have
been declared invalid.

“Believing that this matter is of the very greatest concern, not only for
those who hold the bonds, but to the credit of the State, and one which should
not be delayed in its solution a moment longer than is absolutely necessary
to make the action taken legal, I feel that I am warranted in asking this
opinion.”

First, I must advise you that the opinion of the Supreme Court of
the United States in what is known as the Archer County case did not
declare any outstanding bonds of Texas road districts invalid, as that
question was not, before the NSupreme Court of the United States. That
suit was one timely brought to prevent the issuance and sale of bonds
on behalf of Road District No. 2 of Archer County before said bonds



164 REPORT OF ATTORNEY GEXNERAL,

were actually issued and sold, and in that casc the court held that the
act under which said bonds were to be issued is repugnant to the due
process clause of the Fourteenth Amendment of the Federal Constitu-
tion, and this is the act under which all road district bonds of Texas
have been issued. This act having been held by the Supreme Court
of the United States invalid, has given rise to the opinion on the part
of some that all road district bonds issued under the authority of this
act are invalid, and while no outstanding bonds issued by road dis-
tricts in Texas were declared invalid by the Supreme Court of the
United States in the case referred to, we assume that you intend to
ask whether or not such bonds may be validated by legislative act in
the event they are invalid by reason of the decision of the Supreme
Court in the Archer County case.
Section 40, Article 3, of the State Constitution, ix as follows:

“When the Legislature shall be convened in special session, there shall be
no legislation upon subjects other than those designated in the proclamation
of the Governor calling such session, or presented to them by the Governor,
and no such session shall be of longer duration than thirty days.”

Therefore, this legislation may be passed at a special session, pro-
vided such legislation is designated in the proclamation of the Gov-
ernor calling such session, or presented to them by the Governor.

The question of validating bonds and securitics which were issued
without authority of law is not a new one, and therc are many cases,
both in the State and Federal decisions, upon the subject, and we
think that the proposition that the Legislature has the power to vali-
date bonds which have been issued without authority of law is amply
sustained hy the authorities, provided the Legislature could have orig-
inally given authority for the issuance of the bonds or securities.

We think there can be no question but that the l.egislature of Texas
had the power to create all road districts which have been created
within this State and to have levied the tax and fixed the amount to
be raised, and the power and authority to find that all roads in such
districts are of public benefit.

The Supreme Court of the United States seems to have held the act
under which road districts in Texas were created invalid for the fol-
lowing reasons:

(a) The Legislature did not create the road district.

(b) The Legislature did not lgvy the tax or fix the amount to
be raised.

(¢) There was no legislative determination that the roads to be
constructed would be of benefit to the property taxed.

The Supreme Court in the .\\rcher County case uses this language:

“The Legislature did not create the road district, levy the tax, or fix the
amount to be raised. Under the act road districts are not required to cor-
respond with, or include any political subdivision. There is nothing in the
law to guide or limit the action of the signers of the petition in selecting the
property to be assessed. Subject to the vote of a distriect of their own choice,
the petitioners’ designation is absolute. The commissioners court has no power
to modify or deny it; it is bound to grant the petition.”

And again this language is used:

“Where a local improvement territory is selected and the burden is spread
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by the Legislature, or by a municipality to which the State has granted full
legislative powers over the subject, the owners of property in the district have
no constitutional right to he heard on the question of benefit. But it is essen-
tial to due process of law that such owners be given nofice and opportunity to
be heard on that question, where, as here, a distriet is not created hy the
Legislature and that there has been no legislative determination that theif
property will be benefited by “the local improvement.”

This, it is scen that the Nupreme Court in this case layvs down the
rule that if the Legislature had created the district and the burden was
spread by the Legislature, and the Legislature had found that the
property within the district would be benefited by the local improve-
ment, that the district would have bcen properly created and the act
constitutional.

Section 52, Article 3, of the Constitution of Texas, provides:

“The Legislature shall have no power to authorize any county, city, town,
or other political corporation or subdivision of the State, to lend its credit
or to grant public money or thing of value, in aid of, or to, any individual,
association or corporation whatsoever, or to become a stockholder -in such cor-
poration, association, or company; provided, however, that under legislative
provision any county, any political subdivision of a county., uny number of
adjoining counties or any political subdivision of the Ntate, or any defined
district, now or hereafter to be described and defined within the State of Texas,
end which may or may not include towns, rillages or municipel corporations,
upon a vote of two-thirds majority of the resident property taxpayers voting
thereon, who are qualified electors of such district or territory to be affected
thereby. in addition to all other debts, may issue bonds or otherwise lend its
credit in any amount not to exceed one-fourth of the assessed valuation of the
real property of such district or territory, except that the total bonded in-
debtedness of any city or town shall never exceed the limitations imposed by
other provisions of thix Constitution, and levy and collect such taxes to pay
the interest thereon, and provide a sinking fund for the redemption thereof,
as the Legislature may authorize and in such menner as it may authorize the
same for the following purposes, towit: (a) * * * (b) * * * (c) con-
struction, maintenance, and operation of macadamized, graveled or paved roads
and turnpikes, or in aid thereof.”

It is under thix section of our State Constitution that the act de-
clared unconstitutional by the Supreme Court of the United States in
the Archer County bond case was enacted, and it will be observed that
this section of the Constitution gives to the Legislature control of the
creation of all such districts and the right to levy and collect such
taxes as may be nccessary to pay the interest and provide a sinking
fund for the redemption of bonds issued by such district, subject to
the limitation only that the bonds issued may not excced one-fourth
the assessed valuation of the real estate. This authority given by this
section of the State Constitution to the State Legislature is not ques-
tioned by the opinion of the United States Supreme Court in the
Archer County case, but ix clearly recognized by the statement that
“where a local improvement territory is selected and the burden is
spread by the Legislature, or by a municipality to which the State has
granted full legislative powers over the subject, the owners of property
in the district have no constitutional right to be heard on the question
of benefits.” _

The question then arises whether the Legislature, having the power
originally, to have created such road districts as may have bonds out-
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standing, and to have determined the benefit to the owners of prop-
erty in the district by the construction of such roads and to have levied
the tax necessary to provide for the interest and sinking fund, for the
maturity of the bonds, can now by a legislative act cure the defects
in the act which have been pointed out by the Supreme Court of the
United States, and validate such bonds, if in fact they are now invalid.

It is our opinion that the Legislature of Texas has the power to
validate the creation of such road districts and to validate such bonds,
if in fact they are invalid, and sustaining this conclusion, we call at-
tention to the following authorities:

A validating statute of Illinois closed with this provision:

“Provided, that where elections may have already been held, and the ma-
jority of the legal voters of any township or incorporated town were in favor
of a subscription to said railroad, then and in that case no other election need
be had, and the amount 8o voted for shall be subsecribed as in this act provided.
And such elections are hereby declared to be legal and valid as though this
act had been in force at the time thereof and all the provisions hereof had been
complied with.”

In Anderson vs. Santa Anna Township, 116 U. S., 356, the United
States Supreme Court, in construing this validating act, said:

“The record does not disclose the particular ground upon which the Circuit
Court sustained the demurrer, and gave judgment for the township. But we
cannot understand how that result was possible, except upon the hypothesis
that the Act of February 28, 1867, legalizing elections previously held, at
which a majority of the legal voters of a township declared in favor of a sub-
scription to the stock of this company, was unconstitutional. But the con-
stitutionality of that very statute, in respect of the clause now before us, was
directly sustained by this court in St. Joseph Township vs. Rogers, 16 Wall.,
644, 633. The question there was as to the validity of bonds issued by a
township on the 1lst of October, 1867, to Daville, Urbane, Bloomington and
Pekin Railroad Company, under the authority of the beforementioned act of
February 28, 1867, and in accordance with a popular vote at an election held
in .1ugust, 1866. It was there contended that the act was unconstitutional and
void, as creating a debt for a municipality, against its will expressed in a
legal manner. There, as here, the election referred to in the bonds was held
without authority of law. But the court, speaking by Mr. Justice Clifford,
said, according to repeated decisions of the Supreme Court of Illinois and of
this court, defective subscriptions of the kind there made ‘may, in all cases, be
ratified where the Legislature could have originally conferred the power’”—
citing among other cases, Cowfill vs. Long, 15 Ill., 202, and Keithburg vs.
Frick, 34 Ill., 405.

.After discussing many cases, the court further says:

“Those cases were all determined before the bonds in suit were issued. While
they are not analogous in cvery respect to the one before us, they seem to rest
upon the principle that the Legislature. when not restricted by the Constitu-
tion, may, by retrospective statutes, legalize the unauthorized acts and pro-
ceedings of subordinate municipal agencies, where such acts and proceedings
would have been valid if done under legislative sanction previously given. The
decision in St. Joseph Township vs. Rogers only gave effect to principles an-
nounced hy the State court prior to the issuing of the bonds.”

And again:

“Those decisions are to the effect that. within the meaning of the Constitu-
tion, the corporate authorities of a township, like Santa Anna, are the electors,
and that while the construction of a railroad, through or near the township,
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would be a corporate purpose within the meaning of that instrument, a debt
for that object could not be imposed upon it without the consent of
it~ corporate authorities, that is, without the consent of the electors.
These principles fall far short of sustaining the proposition that the curative
clause of the Act of IFebruary 25, 1867, was unconstitutional; for, the Legis-
lature did not, in any just semse, impose a debt upon Santa Anna Township
against the will of its corporate authorities, the electors. The act embraces
only townships which, by a majority of their legal voters, at an election pre-
viously held, had declared for a subscription. That such majority was given
at an election is averred by the declaration and is admitted by the demurrer.
The curative act only gave cffect to the declared will of the electors. As the
Constitution of the State did not provide any particular mode in which the
corporate authorities of a township should manifest their willingness or desire
to incur a municipal debt for railroad purposes, we perceive no reason why
the act of the majority of legal voters, at an election held in advance of legis-
latice action, might not be recognized by the Legislature and constitute the
hasix of its subsequent assent to the creation of such indebtedness, and its
ratification of what has been done. In Granada Counly vs. Brogden, 112 U. 8.,
261, 271, where somewhat the same question was involved, we said: ‘Since
what was done in this case by constitutional majority of qualified electors and
by the board of supervisors of the county would have been legal and binding
upon the county had it been done under legislative authority previously con-
ferred, it is not perceived why subsequent legislative ratification is not, in the
absence of constitutional restrictions upon such legislation. equivalent to orig-
inal authority.’ See also Thompson vs. Perrine, 103 U. 8., 806, 816; Ritchie
vs. Franklin, 22 Wall., 67; Thompson vs. Lee County. above cited; City vs.
Lamsen, above cited; Campbell vs. City of Kenosha, 53 Wall, 194; Otos Co.
vs. Baldwin, 111 U. S, 1, 15. The same principle was announced by the
Supreme Court of Illinois in a very recent case—U. S. Mortgage Co. vs. Cross,
93 111, 483, 494—involving the constitutionality of a statute of Illinois which
was retrospective in its operation. ‘Unless,’ said the court in that case, ‘there
be a constitutional inhibition, a Legislature has power, when it interferes with
no vested right, to enact retrospective statutes to validate invalid contracts or
to ratify and confirm any act it might lawfully have authoriced in the first
instance.’ It cannot be denied that the Legislature could lawfully have author-
ized a subscription by Santa Anna Township to the stock of this road, upon the
assent, in some proper form, of a majority of its legal voters. The Act of
1867 interfered with no vested right of the township, for. as an organization
entirely for public purposes, it had no privileges or powers which were not
subject, under the Constitution, to legislative control. The statute did nothing
more than to ratify and confirm acts which the Legislature might lawfully
have authorized in the first instance.”

In Utter vs. Franklin, 172 U. S., 416, the Supreme Court of the
United States had under consideration bonds which were outstanding
and in the hands of relators and which had been declared to be invalid
by the Supreme Court of the United Ntates in Lewis vs. Pima County,
155 U. S., 54, upon the ground that the bonds isxued in aid of rail-
ways could not be considered debts or obligations necessary to the ad-
ministration of the internal affairs of the county within the meaning
of the Act of June 8, 1876. A curative act was paszed hy the Con-
gress of the United States on June 23, 1890, approving, with amend-
ments, a funding act of the Territory of Arizona which had the effect
of validating bonds which had been declared invalid by the Supreme
Court of the United States in Lewis vs. Pima County, supra. The
officials charged with the duty of issuing funding bonds in lieu of the
bonds which had been declared invalid, refused to do so and the hold-
ers of the bonds brought this suit to determine the constitutionality
of the validating act. The Supreme Court, in an unanimous opinion
delivered by Mr. Justice Brown, said:
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“We think it was within the power of Congress to validate these bonds.
Their only defect was that they had been issued in excess of the powers con-
ferred upon the territorial municipalities by the Act of June 8, 1878. There
was nothing at that time to have prevented Congress from authorizing such
municipalities to issue bonds in aid of railways and that which Congress could
have originally authorized it might subsequently confirm and ratify. This court
has repeatedly held that Congress has full legislative power over the territory
AS FULL AS THAT WHICH A STATE LEGISLATURE HAS OVER ITS
MUNICIPAL CORPORATIONS. (Caps ours.) American Insurance Company
vs. Canter, I Pet., 511; National Bank vs. Yankton County. 101 U. S., 129.

“Curative statutes of this kind are by no means unknown in Federal legis-
lation. Thus, in National Bank vs. Yankton County, supra, this court sus-
tained an act of Congress nullifying a legislative act, of the Territory of
Dakota, authorizing the issuance of railway bonds, but validating action there-
tofore taken by the county voting subscription to a certain railroad company,
holding it to be equivalent to a direct grant of power by Congress to a county
to issue the bonds in dispute. In Thompson vs. Ferrine, 103 U. S., 806, we
also sustained a similar act of the State of New York ratifying and confirming
the action of commissioners in issuing similar bonds. In Reed vs. Platts-
mouth, 107 U. U, 564, a similar ruling was made with regard to an act of
the Legislature of Nebraska, validating an issue of bonds by the city of Platts-
mouth for the purpose of raising money to construct a high school building.
See also New Orleans vs. Clark, 95 U. S., 644; Granada County vs. Borgden,
112 U. S, 261; Otee County vs. Baldwin, 111 U. 8., 1; 1 Dillon Mun. Corpora-
tions, Section 544; Cooley’s Constitutional Limitations, 6th Edition, 456; Bellos
vs. Brimfiled, 120 U. S., 739; Anderson vs. Santa Anna, 116 U. S., 356; Bentzel
vs. Woldie, 30 California, 138.

“The fact that this court had held the original Pima County bonds invalid
does not affect the question. They were invalid because there was no power
to issue them. They were made valid by such power being subsequently given
and it makes no possible difference that they have been declared to be void
under the power originally given. The judgment in that case was res adjudi-
cata, only of the issues then presented, of the facts as they then appeared and
of the legislation then existing.”

Perhaps the latest caxe by the Supreme Court of the United States
upon the question of curative or validating acts was passed upon by
that court in the case of Kansas City Nouthern Railway Company et al.
vs. Road Improvement District Company of Sevier County, Arkansas,
et al, 266 U. S, 379, decided Deccember 15, 1924, by a unanimous
opinion of the court delivered by Mr. Justice Van Deventer. In that
case the plaintiffs in error assailed the creation of the district and
the assessment in so far as it affected them, on the grounds, first,
that it was purely arbitrary, and therefore in contravention of the due
process clause of the Fourteenth Amendment of the Constitution of
the United States, because the railway property neither would nor
could receive any benefit for the improvement of the road; secondly,
that it was not in accord with the equal protection clause of that
amendment, and because the railroad property, on the one hand, and
the farm lands and town lots, on the other, were assessed with henefits
in unequal proportions to the detriment of the railway property, and
it was made in disregard of the commerce clause of the Constitution
of the United States, because the henefits assessed for the railway
property were such as would or should accruc to that property, but
were such as would accrue, if accruing at all, to the interstate business
in which that property was being used, and, therefore, could not be
made the basis of a special improvement tax without hurdening inter-
state commerce. While appeal was pending in Circuit C'ourt the State
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Legislature passed a special act recognizing the creation and bonds of
the district, approving the plans for the improveinent of the roads,
confirming the assessment ol henefits as sustained by the county court,
and declared that the assessment fairly represents the henclits that
will accruc to the railway property and other tracts in the district.
The companies then took the position that the legislative confirmation
was open to the same constitutional objections that were made to the
original assessment.

The Circuit Court on hearing the case found against plaintiffs in
error as did the Supreme Court of the State, in affirming the judgment.
156 Ark., 116. The case was then carried to the Supreme Court of
the United States on writ of error. The Supreme Court of the United
States in passing upon the case said:

“The objection based on the commerce clause of the Constitution has been
abandoned, but those based on the due process of law and equal protection
clause of the I'ourteenth Amendment, are presented for our attention.

“By a long line of decisions of this court it has been settled that where the
State Constitution as construed hy the State court of last resort does not pro-
vide otherwise, the Legislature of a State may require that the cost of a
local public improvement, such as the construction or reconstruction of a
public road, be distributed over the lands particularly benefited, and charged
against them according to their value, or the benefits which they will receive;
may itself determine what lands will be benefited, in what proportions they
will share in the benefits, and may avail itself for the purpose of that deter-
mination of any information which it deems appropriate and sufficient, includ-
ing such as may be afforded by reports and estimates made in prior assess-
ment proceedings having the same object. Only where the legislative deter-
minatien is palpably arbitrary, and therefore a plain abuse of power, can it
be said to offend the due process of law clause of the Fourteenth Amendment.
Spencer vs. Merchant, 125 U. 8., 345; French vs. Barber Asphalt Paving Com-
pany, 181 U. S, 345; Houck vs. Drainage District, 239 U. S, 254; Miles Sal.
Company vs. Iberia Drainage District, 239 U. 8., 478; Bensons vs. Bush, 251
U. 8., 182; Valley Farms Company vs. County of Westchester, 261 U. 8., 155.
And only where there is manifest and unreasonable discrimination in fixing the
benefits which the several parcels will receive, can legislative determination be
said to contravene the equal protection clause of that amendment. Kansas
City Southern Railway Company vs. Road Improvement District No. 6, 236
U. S., 658; Thomas vs. Kansas City Southern Railway Company, 261 U. S., 481.”

The court further said:

“The special confirmatory act was recognized by the Supreme Court of the
State as a legislative determination of the lands which will be benefited and
of the portions which they will share in the bhenefits. It therefore must be
treated here as an admissible legislative assessment of benefits so far as the
State Constitution is concerned.”

Passing to the opinions of the Supreme Court of the State of Texas,
the case of Blum vs. Looney, 69 Texas, page 1, is cited in support of
our opinion. That case involved a validating statute passed March 31,
1883, validating certain acts done under an act of April 20, 1873,
which was unconstitutional. We quote from the court’s opinion the
following :

“The court below held that the Act of 1873 was validated by that of 1883,
but that it was incumbent upon the appellant to show that Lancaster came
within the proviso of the later act and that neither the passage of the special
act nor the issuance of the patent and certificate under it was sufficient evi-
dence of that fact. * * *
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“We think the court below was correct in holding that the special act of
April 30, 1873, was validated by the general act of March 31, 1883. It is
very true that a body not having the power to make a grant has not the
power to ratify one already made. But the converse of this proposition is also
true, and decides the present question. For at the time the healing act was
passed, there was nothing in our Constitution prohibiting the Legislature from
passing such an act as that by which a special grant of land was made to
Lancaster. Having the right to make the grant, it had the power to ratify the
one already made without authority. The right of the Legislature to validate
such grants by the Act of 1883 was recognized by this court in the case of
Bates vs. Bacon, 1 S. ., 236, and the question is too clear to require further
discussion.”

In Nolan County vs. The State of Texas, 83 Texas, 182, the Supreme
Court of this State held: “That where a contract which a municipal
corporation had attempted to create is invalid merely for the want of
legislative authority, it can be made valid by a subsequent law; e. g.,
Act of March 24, 1885, validating certain county bonds.”

In that case the question was as to the validation of bonds which
had been issued and which had been held to have been issued without
authority of law. In the opinion delivered by Justice Gaines the court
said of the validating statute:

“It is insisted in behalf of appellant that these provisions are contrary to
the Constitution of the State because they are retroactive and an usurpatiorn
of judicial power. It is also claimed that they apply only to such bonds as
may have been purchased by the State directly from the counties.

“That the provisions in question are not repugnant to the Constitution in
the particulars urged against them, we think too well settled to require a
discussion. Ritchie vs. Franklin County, 22 Wall,, 74; New Orleans vs.” Clark,
95 U. 8., 644; Cooley’s Constitutional Limitations, 4th Edition, 466. It can
hardly be deemed an open question in this court. Morris vs. State, 62 Texas,
741; Blum vs. Looney, 69 Texas, 3. Where a contract which a municipal cor-
poration has attempted to create is invalid, merely for want of legislative
authority to create it, it can be made valid by a subsequent law. But if at
the time of its attempted creation the Legislature could not have authorized
it, it may be douhted whether the Legislature could make it valid, although
in the meantime by a change in the Constitution a restriction upon its own
power may have been removed.”

In conclusion, you are advised that while we might cite other de-
cisions in line with the above, we have found none holding contrary
to the proposition “that the Legislature, when not restricted by the
Constitution, may legalize the unauthorized acts and proceedings of
subordinate municipal agencies, where such acts and proceedings would
have been valid if done under legislative sanction previously given.”

Respectfully submitted,
C. A. WHEELER,
Assistant Attorney General.

Op. No. 2634, Bk. 61, I. 61.

BuiLpixg AND LoAN AssSoCIATIONS—OCORPORATE PowrErs—CANNOT
PurcrASE AXD SELL REAL ESTATE.
Building and loan associations chartered under the provisions of Title 24,

Revised Statutes, 1925, caunot engage in the business of buying real estate,
subdividing and improving the same, and then selling it to members.
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ATTORNEY GENERAL’S DEPARTMENT,
AustIN, TEXAS, January 11, 1926.
Hon. R. L. Daniel, Commissioner of Insurance, Auslin, Texas.

. DEaAr Sie: This Department is in receipt of your recent letter en-
closing the copy of an amendment which a building and loan asso-
ciation in this State proposes to make in its hy-laws. You have asked
us whether or not action taken by such association under and hy virtue
of the power assumed in this proposed amendment would be within the
corporate powers of the association, under the statute under which it
was organized.

This association was chartered under the provisions of the Building
and Loan Association Act of 1913, which is now Title 24, Revised Stat-
utes, 1925. The particular provision in this amendment to which you
address this inquiry is as follows: .

“For the purpose of building and improving homesteads for its members. this
association may invest the proceeds derived from the sale of its common stock
* % * jin the acquisition of land, at its fair and reasonable value, and the
construction of buildings and improvements thereon, suitable and necessary to
constitute homesteads for its memhers, and may sell such homesteads to its
members on such terms as may be deemed advisable and may carry liens
thereon,” ete.

Concisely stated, this amendment would empower the association to
engage in the business of the purchase of real estate, the subdivision,
improvement and sale thereof to its members.

It is our opinion that a building and loan association organized and
operating under the provisions of the present law is without power to
engage in this character of operation.

The language of the Act of 1913 does not, in any place, undertake
to define a building- and loan association, and such information as to
the character of these institutions as there is in the act must be derived
by inference from the regulatory provisions therein contained. The
statute at great length undertakes to regulate the activities of am
association, but nowhere in it do we find any allusion or reference to,
or regulation of, any sort of a power of the character sct out in this
amendment. The regulations have to do entirely with the loaning of
its assets, or the investments thereof in mortgages.

The question of what is a building and loan association has hereto-
fore given this Department some concern, and immediately after the
passage of the Act of 1913, we find that the Hon. C. M. Cureton, then
Assistant Attorney General, gave the matter an exhaustive study. The
conclusion expressed in an opinion which is reported in the Reports of
Attorney General, 1912-1914, at page 368, is that a building and loan
association is one which has for its primary purpose the accumulation
by its members of their money through periodical payments into its
treasury, to be invested from time to time in loans to the members
upon real estate for home purposes. Of course this definition might
not definitely exclude the power to purchase the land upon which homes
were to be built, but his opinion and all the literature upon the subject
seem to indicate that a building and loan association does not natu-
rallv include among its corporate powers the right to purchasc and sell
real estate. It is also to be admitted that this power has at times been
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permitted to such associations, but the history of their development
leads us to the conclusion that the power is not to be permitted unless
there is a clear and expressed right granted by the law. As showing
the concern which this question has given to the legal profession in
dealing with associations of this character, we quote the following from
Endlich on Building and Loan Associations (2nd Edition) :

“Sec. 304. Building associations, chartered as such, in the proper signifi-
cation of the term, exclusively, very frequently engage in a species of real
estatc transactions, more properly helonging to what in England is called
Freehold Land Societies; i. e., they purchase land, and either without or after
erecting dwellings thereon, parcel it out to their members, bidding in com-
petition for preference, as for a loan, the successful competitor giving his
mortgage upon the property so acquired to the society; or they sell the dif-
ferent properties at auction to outsiders. Such practice, unless clearly au-
thorized by statute and charter, is illegal in every step, from the acquisition
of the land, down to the final disposition of it. There is nothing in the
objects of such societies permitting them to speculate in land; in fact. to be-
come land societies. The question has received exhaustive consideration in
England and the doctrine as there laid down seems entirely applicable in the
United States.”

This excellent authority but strengthens the conclusion which we have
expressed and in which we feel that we are right without question.

We have been favored with letters from attorneys representing this
association in which they have kindly suggested the considerations
favorable to the view that this amendment is legal, and the suggestions
are not without considerable force. The article enumerating the powers
and purposes of a building and loan association reads as follows:

“Any number of persons not less than five, who are residents of this State,
desiring to organize a building and loan association for the purpose of building
and improving homesteads, removing encumbrances therefrom and loaning money
to the members thereof, may become a body corporate.”

If there is any authority given by law to this association to do the
thing that it is now desiring to do, it must be found in thix language.
It is suggested that the power of “building and improving homesteads”
would necessarily include the power to purchase the land on which the
homesteads were built and that, by this implication, the Legislature
effectually authorized the association to enter upon the character of
husiness mentioned in the proposed amendment. A corporation has
and may exercise only such powers as are expressly granted to it by
statute and such as arisec hy necessarv implication from those cxpressly
granted. Powérs granted by implication are usually incidental to, and
are necessary to the excrcise of those expressly granted. In this in-
stance the powers mentioned in this amendment are not necessary to
the exercise of the usual [unctions of a building and loan association
as they are gencrallv understood and as described in Judge (‘ureton’s
opinion herc referred to, nor to the powers cxpresslv granted by this
act. They are, rather, a departure from such wusual and ordinary
functions. These functions have, from time out of mind, heen satis-
factorily exercised, independent of that under inquiry, to the mutual
profit of all concerned. If, then, the exercise of this power isx to be
permitted at all, it must be upon the theory that it is necescarily a part
of the expressly granted power to build and improve homesteads. We
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take it to be obvious that it ix possible to build and improve homesteads
without purchasing the land upon which thev are built. Tn determin-
ing the question of whether this power is included within the expressed
terms of this act, it is nceessary that we inquire what the Legislature
intended in this regard, and if thev can be ascertained, we shall have
discovered the law.

The building and loan association act as we have it at this time was
passed originally in 1913. The language of the present article describ-
ing the purposes for which such associations might be organized, which
ix quoted above, is the same as the language which occurred in the
original act of 1913. Building and loan associations had, however,
been known to the courts of this Ntate for a great many years prior to
that time, and, when incorporated, had found their authority in the
general incorporation statute. The clause under which they were doing
business prior to 1913 is now subdivision 4%, Article 1302, Revised
Statutes of 1925, which subdivision reads as follows:

“To erect or repair any building or improvement and to accumulate and
lend money for said purposes and to purchase, sell and subdivide rcual property
in towns, cities and villages and their suburbs, not extending more than two
miles beyond their limits, and to accumulate and lend money for that purpose.”

The history of that subdivision is interesting and instructive. Prior
to any official codification of the laws of this State, the purpose for
which corporations could be organized under legislative acts were col-
lected and systematized in Paschal's Digest in Article 5936, in which
article we find two sections, quoted as follows:

“Section 7. The purchase, location and subdivision of lands and the sale
and conveyance of same in lots and subdivisions or otherwise.

“Section 19. The erection of buildings and accumulation of funds for the
purchase of real property.”

These two sections were carried into the purpose article of the Re-
vised Statutes of 1879 with the same section numbers and the same
language. In 1893, the Legislature consolidated the sections above
quoted, eliminated both of them in their precise language, and sub-
stituted therefor the following:

“Section 17. The erection or repair of any building or improvement, and
the accumulation and loaning of money for said purposes and for the pur-
chase, sale and subdivision of real property in towns, cities and villages and
their suburbs, and not extending more than two miles beyond their limits and
for the accumulation of money for that purpose.”

This language was substantially preserved in the codifications of
1895, 1911 and 1923, as will be seen by comparison with the quotation
from the 1923 revision above. It was under this subdivision that,
prior to 1913, building and loan associations were created and incor-
porated. Under that law, thev had the express authority, if they so
desired, to purchase, subdivide, and sell real estate. By 1913 it ap-
pears that the Legislature felt the need of specific legislation upon the
subject of building and loan associations and it enacted an extensive
law authorizing their creation and providing for their operation -and
regulation. It is exceedingly significant, and we think positively con-
trolling, in consideration of the inquiry which you make, to notice that
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the language of the purpose clause of the .\ct of 1913 is identical in
effect with the language of subdivision 17 in effect at that time, except
that it omitted from the powers enumerated the right to purchasc and
sell real estate. The former law permitted associations (a) to erect
or repair any building or improvement; (b) to accumulate and loan
money for those purposes; (c) to purchase, sell and subdivide real
estate; (d) to accumulate money for that purpose. The new act per-
mitted associations (a) to build and improve homesteads, and (b)
remove encumbrances therefrom; (c¢) to loan money to the members.
Note that the powers are identical except the new act did not contain
the power to buy and sell real estate.

It must be clear that the Legislature specifically intended to take
away from the building and loan associations thereafter created any
right to purchasc and sell real estate, since it deliberately omitted that
power from the enumeration when it must have had in mind that an
association theretofore created could do that very thing. The emer-
gency clause appended to the Act of 1913 is interesting. It is in this
language:

“The fact that there is now no adequate law in force in this State to prop-

erly safeguard its people against sale of stock in irresponsible building and
loan associations, creates a necessity,” ete.

Inasmuch as this legislation is therefore expressly remedial, we must
give it such an interpretation as will accomplish the purpose which the
Legislature had in mind. When it omitted from the enumerated pow-
ers of the associations created under the new act, one which was spe-
cifically accorded to the association created under the old law, we cannot
escape the conclusion that it was intended to deny this power to asso-
ciations created under the new act.

We therefore respectfully suggest that you decline to approve the
proposed by-laws for the reasons stated.

Sincerely yours,
GEeo. E. CHRISTIAN,
Assistant Attorney General.
R. B. Cousins, Jr,
Assistant Attorney General.

Op. No. 2611, Bk. 61, P. 4.

AvurBoRrRITY OF CITIES AND TownNs OpPErATING UxDER HoME RULE
AMENDMENT TO ORGANIZE INTO WATER CONTROL AND IMPROVE-
MENT DistricTs UNDER CHAPTER 25, GENERAL LAWS OF
THE THIRTY-NINTH LEGISLATURE.

1. The Legislature, in the absence of constitutional inhibition, has the power
to authorize the organization of municipal corporations for one purpose, em-
bracing territory situated wholly or partly in the boundaries of another
municipal corporation or organization for another purpose,-but has no power,
in the absence of comstitutional authority, to authorize two municipal cor-
porations to have jurisdiction and control, at one time, of the same territory
for the same purpose.

2. A city of 5000 or over governed by a charter adopted pursuant to
Section 5, Article 11, of the Constitution, in which said charter is conferred
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the power to supply the inhabitants thercof with water, may not be organized
into a water control and improvement district having for its purpose the
supplying of water to the inhabitants of said city as provided in Section 135,
Chapter 25, of the General Laws of the Thirty-ninth Legislature, for the reason
that such cities cxercise the power mentioned pursuant to constitutional au-
thority.

3. A water control and improvement district embracing within its metes
and bhounds the city of Waco cannot exercise within the limifs of said city
any of the powers conferred on said city by its charter relative to the huilding
of dams and supplying water to the inhabitants thereof.

ATTORNEY GENERAL’S DEPARTMENT,
Avstin, TExAs, August 5, 1925,

Hon, " 8. Farmer, Counly Attorney, Waco, Texas.

Desr Sir: Your letter of July 20, 1925, addressed to the Attorney
General, has heen handed to me for attention.
Your letter is as follows:
“July 20, 1925.
“Attention: Mr., Christian.

“Attorney General, lustin, Texas.

“DEAR SIR: There has been submitted to this office by Mr. John Maxwell
in behalf of the Board of Water Commissioners of the city of Waco, and in
behalf of the water committee of the Chamber of Commerce of the city of Waco,
the hereinafter set out questionms.

“As explained to this office, it is necessary for the city of Waco, either as
a corporation or by organizing into a water improvement district, to expend
some rather large sums of money for the purpose of procuring adequate supply
of potable water for the city, inasmuch as it has outgrown its present supply
from the Brazos, together with the fact that the Brazos water is very heavily
impregnated with salt and gip.

“Your former correspondence with Mr. Maxwell has been exhibited to us;
and it appears therefrom that by reason of the charter of the city of Waco
and the bond limits therein stipulated that the city cannot issue the bonds
without an amendment of their charter, which will require a longer time than
is wise to wait. They are, therefore, investigating the question of organizing
a water improvement district for the purpose of impounding the water and
then selling same to the city. They have examined carefully Chapter 25 of
the General Laws of the Thirty-ninth Legislature and would prefer to organize
a district under Section 135 of such law. They have therefore submitted to
this office the following questions:

“Question No. 1. If the city of Waco should organize a water improvement
district, with its boundaries coterminous with the boundaries of the city of
\Waco, under the provisions of Chapter 25 of the General Laws of the Thirty-
ninth Legislature, and especially Section 135 of said chapter, first, will the
provisions of the charter of the city of Waco with reference to bond limit be
applicable? Second, will the constitutional provisions as to tax limit of the
city of Waco control?

“The purpose of this question is to ascertain whether or not such a water
improvement district, with its boundaries coterminous with the boundaries of
the city of Waco, can issue bonds for the purpose of procuring water site and
constructing dam and furnishing water to the city of Waco without reference
to the hond limits of the city charter of the city of Waco, and without refer-
ence to the constitutional tax limit of the city of Waco.

“Question No. 2. If the citizens of Waco should organize into a water
improvement district under Section 59 of Article 16 of the Constitution as
provided in Chapter 25 of the General Laws of the Thirty-ninth Legislature,
and shall include in said proposed district territory adjacent to the present
houndaries of the citv of Waco, but not included therein, with a view to
including in said district fulure extensions of the boundaries of the present
city of Waco, conceding that in an election held under the provisions of the
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above chapter both the city and the adjacent territory should vote for said
district, then and in that event, what effect, if any, would the present charter
bond limit of the city of Waco and the present constitutional tax limit on the
city of Waco have on the issuance of bonds by said water improvement district?

“Question No. 3. If the citizens of Waco should organize into a water
improvement district under Section 59 of Article 16 of the Constitution, as
provided in Chapter 25 of the General Laws of the Thirty-ninth Legislature,
and shall attempt to include in said proposed district territory adjacent to
the present boundaries of the city of Waco, but not included therein, and if
at the election when held as in said act provided, the property taxpaying voters
living outside the present city limits should vote against the confirmation of
said district, and the property taxpaying voters within the present boundaries
of the city of Waco should vote in favor of confirmation of said district, then
and in that event what effect, if any, would the present charter bond limit of
the city of Waco and the present constitutional tax limit on the city of Waco
have on the issuance of bonds by said water improvement district?

“We have made some investigation of the law as held to the question above
submitted and Mr. Maxwell informs us that he has also investigated the ques-
tions, but we do not find that the courts have passed specifically thereon.
Therefore, in view of the importance, both to this city and to the State at
large, we are submitting the questions to you with a request that you give
us your answer at the earliest possible date.

“Yours very truly,

“(Signed) C. S. FARMER,
“County Attorney, McLennan County, Texas.
' “By W. J. Hort, Deputy.”

The questions you have propounded make it necessary to construe
Section 5 of Article 11 of the Constitution of Texas, and Section 59 of
Article 16 therveof, as well as Section 135, Chapter 25, of the General
Laws of the Thirty-ninth Legislature.

Section 5 of Article 11 authorizes cities having more than 5000 in-
habitants, by a majority vote, to adopt or amend their charters, subject
to such limitations as may be prescribed by the Legislature and subject
to the provision that no charter or ordinance shall contain any provision
inconsistent with the Constitution of the State or of the general laws
enacted by the Legislature of the State. Citics of this class are author-
ized under said section to levy such taxes as may be provided by their
charters, with the limitation that no tax for any purpose shall be levied
for any one year in excess of 2% per cent of the taxable property of the
city. The same section prohibits the city from altering, amending or
repealing its charter oftener than cvery two years.

Section 59 of Article 16 of the Constitution of Texas authorizes the
Legislature of the State to divide the State into such number of con-
servation and reclamation districts as may be determined to be necessary
to the accomplishment of the conservation and development of the nat-
ural resources of the State, including the control, storing, preservation
and distribution of its storm and, flood waters, the waters of its rivers
and streams, for irrigation, power and all other useful purposes, the
reclamation and irrigation of its arid, semi-arid and other lands need-
ing irrigation, the reclamation and drainage of its overflowed lands, and
other lands needing drainage, the conservation and development of its
forests, water and hiydro-electric power, the navigation of its inland and
coastal waters, and the preservation and conservation of all such natural
resources of the State. Under this provision of the Constitution, the
Legislature is empowered to authorize such districts to create such in-
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debtedness as may be necessary to carry out the purposes of the organi-
zation.

Chapter 25 of the General Laws of the Thirty-ninth Legislature au-
thorizes the creation of water control and improvement districts under
Nection 52, Article 3, of the Constitution, and also under Section 59
of Article 16 thereof. The purposes for which such districts may be
created under Nection 59, Article 16, are the control, storing, and preser-
vation and distribution of the waters and flood waters, the waters of
rivers and streams, for irrigation, power and all other uselul purposes,
the reclamation and irrigation of arid, semi-arid and other lands needing
irrigation, the reclamation and drainage of overflowed lands and other
lands needing drainage, the conservation and development of [orests,
water and hydro-clectric power, the navigation of coastal and inland
waters, and the preservation and conservation of all the natural resources
of the Ntate.

Chapter 25, above mentioned, does not expressly authorize cities and
towns to organize within their territorial limits water control and im-
provement districts under Section 52 of Article 3 of the Constitution,
but by Section 135 thereof attempts to confer on cities and towns the
benefit and powers provided by Section 59 of Article 16 of the Constitu-
tion, by authorizing any town, city or municipal corporation by ordi-
nance duly adopted by its governing body to organize into a water con-
trol and improvement district with the powers, authority and privileges
provided by said constitutional provision. Provision is made for the
appointment of a board of five directors by the city governing body,
the levying of taxes and issuance of bonds hy said board, after an election
dulv held, and the construction of improvements within said district.
It 1s expressly provided that any city or town becoming a water control
and improvement district may aid any other water control and improve-
ment district in the construction and operation of improvements to the
extent that same may be an advantage to such municipal corporation.

Pursuant to Section 5 of Article 11 of the Constitution, the city of
Waco has adopted a charter defining the rights, powers and duties of
the governing body of said city. Among the powers given to said city
by its charter is the power to construct and maintain a waterworks
svstem. .\uthority is conferred on the board of water commissioners of
the city to have charge of, manage, maintain, operate, improve, cxtend
and enlarge the system of its water supply and facilities, either in or
outside of the limits of the city of Waco, to acquire by purchase, dona-
tion or condemnation proceedings in the name of the city of Waco, suit-
able grounds, water privileges, necessary right of way, and all other
property rights and privileges, either in or outside the city limits, proper
and necessary to the establishing and maintaining of an efficient water
plant, and to fix water rates and rates for consumers, and if deemed
necessary and advisable to compel the owners of all property and the
agents of such owners or persons in control thereof, to pay all charges
for water furnished upon such propertv: and to establish and enforce
such rules, charges and restrictions with reference to the use, consump-
tion, waste, payment, cut-olfs and turn-ons and the general and detail
management of said plant as they mayv deem proper, which are not in-
consistent with the charter of said c¢itv. (Scction 140, Charter of the
‘City of Waco.)
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A water control and improvement district organized under the pro-
visions of Section 59, Article 16, of the Constitution, as permitted by
Chapter 25 herein referred to, may have for its purpose the control,
storing, preservation, and distribution of the waters and flood waters
the waters of rivers and streams, for irrigation, power and all other
useful purposecs. You state in your letter that it is the purpose of the
city of Waco to form a water control and improvement district within
its metes and bounds in order that bonds may be issued for the purpose
of procuring a water site and constructing a dam and furnishing water
to the city of Waco without reference to the bond limits in the city
charter and the limit fixed by Section 5 of Article 11 of the Constitu-
tion. In other words, the city of Waco would form a water control and
improvement district having the same power and authority with ref-
erence to the issuance of bonds for the purpose of procuring water sites
and constructing dams and furnishing water as the city possesses under
the provisions of a charter duly adopted by a vote of the people pur-
suant to the authority granted in Section 5 of Article 11 of the Con-
stitution, except that the water control and improvement district would
be unlimited in the amount of bonds that might be issued and the tax
that might be levied where authorized by vote of the people at an elec-
tion duly held.

In view of the fact that the city of Waco pursuant to constitutional
authority has at this time the power and authority to supply the in-
habitants of said city with water by erecting dams, reservoirs, laying
mains and constructing a waterworks system or systems, and in view of
the principle that the same sovereign functions over the same territory
and people cannot be exercised by separate authorities (Encyelopedia of
Law and Procedure, Volume 28, page 147), vour question No. 1, above
quoted, resolves itself into the question of the authority of the city of
Waco to become a water control and improvement district for the pur-
pose of supplying water to the city of Waco under Section 135 of Chap-
ter 25, above referred to.

It appears to us that the authority of the city of \Waco to organize
itself into a water control and improvement district for the purpose of
supplving water to the inhabitants of said city under said Section 1353
of the act hereinbefore referred to is determined by the (uestion as to
whether Section 59 of Article 16 of the Constitution has modified or in
any manner repealed Section 5 of Article 11 of the Constitution. Pow-
ers exercised by the city of Waco are derived from the authority granted
in said Section 5 to adopt a charter defining such powers. Among the
powers found in the charter of said citv is the authority to supply its
inhabitants with water by constructing and operating a waterworks sys-
tem. It is true that the people at an election within the city of Waco
have authorized the governing body of the city to exercise the power
mentioned and that hy a charter amendment such power might be mod-
ified or revoked. Further, it is true that the people of the State by
an amendment to the Constitution might modify and revoke the power
given to cities under Scction 5 of Article 11. The question is: Does
Section 39 of Article 16 of the Constitution modify or repeal Section 5
of Article 11 in so far as to authorize the Legislature to create a water
control and improvement district within the boundaries of a city having
a special charter, with the authority to exercise one of the sovereign
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functions of such city or town? Section 59 of Article 16 was adopted
subsequent to Section 5 of Article 11 of the Constitution, and if in
conflict with any of the provisions of said Section 5 of Article 11, its
provisions must prevail. Express authority is nowhere in said Section
59 of Article 16 granted to the Legislature to create a water control
and improvement district within the boundaries of a city for the pur-
pose of supplying the inhabitunts thereof with water. Neither would
1t appear that such authority is granted the Legislature by necessary
implication, as the purposes of said Section 59 may be fully carried
into cffect by the Legislature without forming a city into a water
control and improvement district for the purpose of supplying water to
the inhabitants thereof. There are many purposes for which such dis-
tricts may be created pursuant to constitutional authority exclusive of
the purpose of furnishing water to the inhabitants of cities. Such
districts may be formed for the purpose of irrigating the arid lands of
the State, storing the flood waters and waters of the rivers thereof,
for irrigation, power and all other useful purposes. Thus it is seen
that each and every purpose of said Section 5 may be carried into
effect without the creation of cities into water control and improve-
ment districts for the purpose of furnishing water to the inhabitants
thereof. It follows that the authority to create cities into water con-
trol and improvement districts for the purpose of supplying water to
the inhabitants thereof is not granted by necessary implication in said
Section 59, Article 16. There being neither express authority nor
authority by necessary implication for the creation of such districts,
it would follow that Section 5 of Article 11 of the Constitution is in
no manner modified or repealed in o far as cities of 3000 or over are
given the authority to adopt their charters and provide for the con-
struction of watcrworks and the supplying of water to the inhabitants
thereof.

It is true that the Legislature may create any conceivable kind of
a corporation it sees fit to create for the more efficient administration
of public affairs and endow sxuch corporation and its officers with such
powers and functions as it deems necessary and-proper for the admin-
istration of such corporate powers and affairs, provided there be no
constitutional inhibition precluding the creation thereof. On the other
hand, the Legixlature has no power, in the absence of constitutional
authority, to create a corporation within the territory of a corporation
previously created pursuant to constitutional authority and permit the
new corporation to exercise the same sovereign functions over the same
territory and people as are exercised by the old corporation. Stated
in another way, the Legislature, in the absence of constitutional in-
hibition, has the power to authorize the organization of municipal cor-
porations for one purpose, embracing territory situated wholly or partly
in the boundaries of another municipal corporation or organization for
another purpose (People vs. Nibbe, 37 N. E., 317), but has no power,
in the absence of constitutional authority, to authorize two municipal
corporations to have jurisdiction and control, at one time, of the same
territory for the same purpose. (People vs. Bowman, 93 N. E., 244.)

Dillon lays down the rule that “there cannot be, at the same time,
within the same territory, two distinct municipal corporations, exer-
cising the same power, jurisdiction, and privileges.” (Dillon on Mu-
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nicipal Corporations, 5th Edition, Volume 1, Section 354.) This rule
was adhered to in the case of People vs. Oakland, 123 Cal., 598, wherein
it was held that when a sanitary district is annexed to a city as a
municipal corporation of a higher class and capable of exercising the
same functions as well as others—the statute authorizing the annex-
ation effects, ex necessitate, a cession of the powers of the inferior cor-
poration to the greater, and a consequent dissolution of the former as
a result of the annexation.

In an opinion rendered by this Department on the 18th of October,
1913, it was held that a road district could not be created out of a
portion of an incorporated town. The holding is based on the fact
that an incorporated town has exclusive control of its streets and alleys
and has the authority to open, alter, extend, widen and improve same,
while the management of the affairs of a road district rests entirely
upon the commissioners court, and that consequently endless conflict of
authority over the streets and alleys of the town would result and lead
to utter confusion. (Opinion Attornev General, Opinion Book No. 6,
page 158.) This holding is in consonance with the principle that the
same sovereign functions over the same territory and people cannot be
exercised at the same time by separate authorities. 1t is true that this
Department has held that a city or town may be included within a road
district, but it has been consistently held that cities and towns have
the exclusive control of their streets and alleys to the extent that a
road district embracing such city or town is required to secure the
permission of the governing body thereof in order to expend the funds
of such road district on the streets of said city.

We are aware of the case of the City of Rockdale vs. Cureton, 229
S. W, 852, wherein it is held that a city or town may take control of
its schools and thereby constitute a school district. It is held in that
case that the school district is a recognized separate municipal corpora-
tion acting within the same territory as the city or town and that as
a school district its powers are derived from the law of its creation.
Section 10 of Article 11 of the Constitution expresslv empowers the
Legislature to constitute any town or city an independent school dis-
trict. No conflict between the exercise of the functions of a school
district and purely municipal functions within the same territory is
resultant. On the other hand, a city assuming control of its schools
exercises dual powers; that is to sav, it has its powers as strictly a
municipality and its powers as a duly constituted independent school
district. The case of Rockdale vs. Cureton, supra, is, therefore, easily
distinguished from the cases holding that the same sovereign functions
over the same territory and people cannot be at the same time exercised
by separate authorities. )

There are cxpressions in the case of the ('ity of Aransas Pass et al.
ve. W. \. Keeling, 112 Texas, 339, which, taken in connection with
the statement in Section 59 of Article 16 of the Constitution that “the
conservation and development of all of the natural resources of this
State * * * are each and all hereby decclared public rights
and duties, * * *” might be used to support the contention that
the Legislature of Texas in providing for the formation of water con-
trol and improvement districts may usc cities and towns as the in-
strumentalities for subserving the general public welfare under said
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Section 59, Article 16, of the Constitution. In the case of City of
Aransas Pass et al. vs. W. A, Keeling, supra, the court says:

“The donation to a city of a portion of the State taxes collected in its
county during a term of years to aid in the construction of sea walls is not a
grant of public money for a purpose forbidden by Article 3, Section 51, of the
Constitution. The destruction of ports through which moves the commerce of
the State is a statewide calumity; a sea wall on the coast, though of special
benefit to particular communities, promotes the general welfare of the State;
and the use of cities or counties as agents of the State in the discharge of its
dutics is not forbidden by the (‘onstitution.”

The question preseated in the case above quoted from is not similar to
the question under consideration. Tt is not doubted that the Ntate has the
right to employ citics or counties as agents of the State in the dis-
charge of a proper function of the State, but in the absence of consti-
tutional authority the State, through its Legislature, ix without au-
thority to impose upon one municipal corporation the duty of perform-
ing a function properly exerciced by another municipal corporation
pursuant to authority and power derived from the Constitution itself.

Viewing the question under consideration from the standpoint of the
construction to be placed on the powers granted the lLegislature in
Section 59 of Article 16, we note that certain specific powers and duties
are enumerated, among which is included the control, storing, preser-
vation and distribution of the storm and flood waters, the waters of
the rivers and streams of the Statc for irrigation, power and all other
useful purposes. If the Legislature has the authority to permit cities
to become water control and improvement districts for the purpose of
furnishing water to the inhabitants thereof, such authority must be
derive from the purpose just stdated, that is to say, “all other useful
purposes” must necessarily include the authority to furnish water to
the inhabitants of cities. In determining whether “all other uscful
purposes” includes the furnishing of water, as aforesaid, it may be well
to apply the rule of “ejusdem gencris,” which means that “when an
author makes use, first, of terms, each evidently confined and limited
to a particular claxx of a known species of thinus, and then, after such
specific enumeration, subjoins a term of very extensive signification,
this term, however general and comprehensive in its possible import, yet,
when thus used, embraces only things ‘ejusdem generix—that is, of
the same kind or species—with those comprehended by the preceding
limited and confined terms.” Words and TPhrases, Volume 3, page
2328. Tt is true that the rule stated is by no means a rule of universal
application, and that its use is to carry out, not defeat, the legislative
intent. When it can be seen that the particular word by which the
general word is followed wax inserted, not to give a coloring to the gen-
eral word, but for a distinct object, and then to carry out the purpose
of the statute, the general word ought to govern. It is a mistake to
allow the “ejusdem generis” rule to pervert the construction. Words
and Phrases, Volume 3, page 2328.

History has it that the first municipal institutions cstablished by
the human race originated in the valleys of the Nile, the Euphrates,
the Tigris and the Indus in the nations among the oldest of antiquity.
The underlying cause for the creation of such corporations is found in
the necessity of supplying the wants of everyone in the territory by
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concerted action of all of the inhabitants thereof. From the begin-
ning of the development of cities until the present time in meeting
the requirements of their inhabitants, municipal governments have
exercized certain well recognized powers. (lertain fundamental prin-
ciples applicable to leglslatwe control of municipal governments have
been summarized as follows:

1. As the right of local self-government was well understood and
recognized, and had been for some years in practical operation, at the
time the (‘onstitutions were adopted, the effect of those instruments
was to limit the power of the Legislature, unless the contrary is clearly
expressed, as to all matters falling within the previously recognized
jurisdiction.

2. Under the guise of regulation, the Legislature cannot, either
directly or indirectly, take away any part of the power or authorlty
thus created by the Constitution, or recognized in it, by express terms
or by necessary implication.

3. Such powers of local administration conferred upon, or recog-
nized in, the municipal corporation are designed for the public good
and are to be evercised within the discretion of the local authorities,
uncontrolled or unimpaired by legislation of the State, unless there is
a failure to exercise a function which may in some manner concern the
people of the State at large.

4. Every grant of power made by the Constitution and every recog-
nized right of the people, as individuals, or in the capacity of a local
community, contains implications against anything contrary to them.

5. The object of conferring or recognizing governmental power hy
means of constitutional provisions was to make the grantee of the
power, or the one in whom it is recognized, free from interference on
the part of any other governmental agency.

6. Any legislation which hampers action (in the premises), or in-
terferes with the free discharge of functions so granted or recognized,
is in conflict with the principles of the Constitution.

7. To take away any portion of a power or to withdraw the right
to exercise a function connected with, or incident to that power, is,
in effect, to destroy the power itself.

McQuillin, Municipal Corporations, Vol. 1, pp. 563-564.

Among the powers which have been generally recognized as belong-
ing to mumclpal government is the furnishing of water to the in-
habitants livi ing within the territory. In our State, cities operating
under a special charter derive such power from the organic law of the
land. In view-of the principles above mentioned, it would appear,
however, that the cities of this State possessed such well recognized
power at the time of the adoption of the first Constitution of Texas.
If the fundamental principles applicable to legislative control of cities
summarized by Judge McQuillin are correct, then it follows that any
legislation enacted without constitutional authority. which hampers
action or interferes with the free discharge of the functions granted
cities or recognized as being inherent functions, i in conflict with the
principles of the Constitution, and that to take away any portion of
a power, or to withdraw the exercise of a function connected with it
or incident to it, is in effect to destroy the power itself.

This brings us back to the question of the authority granted in
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Section 59 of Article 16 of the Constitution to cities to become water
control and improvement districts with the authority to exercise a
sovercign function therctofore exercised by the city within the same
metes and bounds, and the further question of the proper application
of the rule of “ejusdem generis.” Said Section 59 of Article 16 reads
in part as follows:

“The conservation and development of all of the natural resources of this
State, including the control, storing, preservation and distribution of its storm
and flood waters, the waters of its rivers and streams. for irrigation, power
and all other useful purposes, the reclamation and irrigation of its arid, semi-
arid and other lands needing irrigation, the reclamation and drainage of its
overflowed lands, and other lands needing drainage, the conservation and de-
velopment of its forests. water and hydro-electric power, the navigation of its
inland and coastal waters, and the preservation and conservation of all such
natural resources of the State are each and all hereby declared to be rights

and duties; and the Legislature shall pass all such laws as may be appropriate
thereto.”

We cannot reach the conclusion that the furnishing of water by
water control and improvement districts to the inhabitants of a city
it included within any of the purposes just mentioned. Properly ap-
plying the rule of “ejusdem generis” the term “other useful purposes”
would include purposes similar to those purposes specifically set forth.
Consequently, in view of the fact that no authority is granted the
Legislature to form water control and improvement districts for the
purpose of exercising a function that properly belongs to a city, not
only as a function recognized from the very beginning of municipal
government, but a function granted by the sovereignty, it would follow
that the Legislature in attempting to permit the creation of such dis-
tricts for the purpose of supplying water to the inhabitants of cities
of the class mentioned would in effect attempt to take away or destroy
a proper municipal function.

We do not believe that such authority has been granted, and we are
therefore constrained to hold that the city of Waco it not authorized
under Section 135 of Chapter 23 of the Acts of the Thirty-ninth Legis-
lature to organize and create a water control and improvement district
with boundaries coterminous with said city for the purpose of furnish-
ing water to the inhabitants thereof. Further, we hold that a_ water
control and improvement district may not be formed under the pro-
visions of Chapter 25 to include within its larger area the city of
Waco for the purpose of supplying said city with water.

In view of the conclusion we have reached, it will be unnecessary to
pass on the question of the tax limitations inquired about in vour letter.
Very truly yours,

Geo. E. CHRISTIAN,
Assistant Attorney General.

Op. No. 2649, Bk. 61, P. 68.

CommissioNers CourRTs AND THEIR PowERS—RO0ADS AND HIGHWAYS
—)MINERAL RicHTS.
1. The statutes of this State do not authorize commissioners courts to lease

public highways for oil, gas or other purposes.
2. Where right of ways are acquired for public highways in this State,



18- « REPORT oF ATTORNEY GENERAL.

whether by gift, purchasc or condemnation proceedings, the county does not
acquire title to such land for any purpose other than that te which it was.
originally dedicated and, in this instance, an easement for the use and lLenefit
of the public, nor does the county own the mineral rights thereunder.

ATTORNEY GEYERAL'S DEPARTMENT,
AvustiN, TExAs, September 3, 1926.

Hon. Marvin Scurlock, County Atlorney, Beaumont, Texas.

Dear Sir: Your letter of August 31st, addressed to Honorable Dan
Mbody, Attorney General, has been referred to me for attention. In
your letter of above date you state:

“The question has arisen hefore the (ommissioners Court of Jefferson County
as to whether or not they own the minerals under a public road leading from
Beaumont to Port Arthur in Jefferson County, Texas, and commonly known
as the West Port Arthur road. This road for about a half mile runs directly
through the center of the New Spindle Top OQil Field. Jefferson County is
using, maintaining, and claiming this right of way as a road and has been for
twenty or thirty years, unmolested by and with the acquiescence of abutting
fee owners during that time. XNo part of this road has ever been used by the
county for any other purpose than a public road. For a number of years the
Gladys City Oil and Gas Manufacturing Company, who own the fee in most
of the land along this right of way through the new oil field, have been leas-
ing the mineral rights under this road, subject to the easement of the county
for road purposes. There appears to he no deed or deeds to the county for
this road, nor was said road obtained by condemnation proceedings, so far as
the record shows.”

Under this statement of facts, you inquire if Jefferson County owns
the oil, gas and other minerals under the above described road and if the
commissioners court can lease this public highway for oil and gas pur-
poses.

Under the facts submitted as above indicated, it is obvious that the
road in question has been used and maintained by Jeflerson (‘ounty
for twenty or thirty vears, unmolested by and with the acquiescence of
abutting fee owners during that time. The record discloses that there is
no deed to the county conveying the right of way of such road, nor is
there anything to indicate that the right of way of such road was ob-
tained by condemnation proceedings. However, a county which without
gift, =ale or condemnation proceedings enters on a strip of land for right
of way purposes and constructs its road thereon, it has a right in fur-
therance of its mere easement privileges, not having made any other
use of it than it might, had it condemned it, in which case its right
would not have included the fee, did not acquire the fee by limitations
notwithstanding possession for the requisite time, but would have been
limited to the right of way for the construction, maintenance and use of
a public highway.

Therefore, the use by a county of a roadway of land for ten years or
more, gives title to an easement only and does not give title to the
minerals under =uch roadway.

Railway Co. vs. Mclver, 245 S. W., 463.
Boon vs. Clark, 214 S. W., 607.
Wheeler vs. McVay, 164 S. W., 1100.
Waltern vs. Syck, 142 S. W,, 229,

Counties acquiring right of ways for public highways by prescription
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must rest on presumption of establishment by proper authority. Vidanni
vs. Martinez, 260 S. W., 651 (Nup. Ct., 275 S. W., 999) ; Railway Co.
vs. Bandat, 51 S. w, 541.

The commissioners courts by the provisions made in Article 2351, are
empowered, among other things, to lay out and establish, change and
discontinue public roads and highways; to build bridges and keep
them in repair and to exercise general contrel over all roads, highways.
ferries and bridges in their counties. This provision of the statute has
not been changed or modified since the Acts of the Legislature of 1911,
The commissioners courts are also authorized to order the laying out
and opening up of public roads when necessary and discontinue and
alter any road whenever it shall be deemed expedicnt. However, no
public road shall be altered or changed except to shorten the distance
from end to end unless the court, upon investigation of the proposed
change, finds that the public interests will he bhetter served by making
the change. (R. C. S., Art. 6703.)

Subsequent to the enactment of the last two articles of the statutes
referred to, the Legislature of this State at its Second Called Sesxion,
1923, which is now designated as Article 6773, Revised Civil Statute,
1925, provided that the Highway (lommission is authorized to take over
and maintain the various State highways in Texas and the counties
through which said highways pass shall he free from any -cost, expense
or supervision of such highways.

The facts do not disclose whether or not the public road here in
question has been designated as a State highway or not. This matter-
will hereafter be discussed, even though, in our opinion, not material
to a proper conclusion of the law governing and applicable to the ques-
tion under discussion. .\rticle 16, Nection 24, Constitution of this
State, provides that:

“The Legislature shall make provisions for laying out and working publie
roads, building of bridges,” etc.

If the highway in question has been designated a State highway,
unquestionably it would be under the control of the State Highway
Commission, while, on the other hand, if it has not been designated
as a State highway, then it would be under the control and super-
vision of the Commissioners Court of Jefferson County.

“Public highways belong from side to side, and end to end to the public. and
any permanent structures or purpresture which materially encroaches upon a
public street and impedes travel is a nuisance per se, and may be abated not-
withstanding space is left for the passage of the public.” Elliott on Roads and
Streets, 645.

“A city cannot, as landlord or lessor, make a lease of real estate owned hy
it, which is held for public purposes, when the making of such lease is incon-
sistent with these purposes.” 3 Dillon on Municipal Corporations, Sec. 997.

“The primary and paramount object in establishing and maintaining streets
and highways is for the purpose of public travel, and the public and individ-
uals cannot be rightfully deprived of such use, nor can the rights of the
public therein be encroached upon by private individuals or corporations even
with the consent of the municipality. Any occupation of them for other pur-
poses, or any appropriation of them by a legislative sanction to other objects,
must be deemed to be in suhordination to this use, unless a contrary intent is
clearly expressed.” 13 R. C. L., p. 251; see, also, 25 L. R. A. (N. 8.), p. 400.



156 REPORT OF ATTORNEY GLENERAL.

Also on page 253:

“The right to use the highways and streets for purposes of travel, however,
is not an absolute and unqualified one, but may be limited and controlled by
the State in the exercise of its police power, whenever necessary to provide for
and promote the safety, peace, health, morals and general welfare of the people,
and is subject to such reasonable and impartial regulations adopted pursuant
to this power as are calculated to secure to the general public the largest prac-
tical benefit from the enjoyment of the easement and to provide for their
safety while using it.”

“In accordance with the general rule heretofore stated, that county boards
or county courls have no powers other than those conferred expressly or by
necessary implication, such courts or boards have not power to rent or to lease
property or franchises owned by the county, in the absence of statutory au-
thority so to do, and, where they do possess statutory authority, it must be
strictly pursued, or the lease will not be binding.” 15 Corpus Juris, p. 537.

“Yet it would seem that the owner of minerals beneath a highway may re-
move it if he can do so without any interference with the public in the use
of such highway, but this is a rule of little or no practical value in the cases
of oil and gas, for an oil or gas well must necessarily he an obstruction of
the highway when sunk in it, and especially the machinery used in sinking
and operating it, and therefore it is practically impossible to make use of the
highway in order to extract oil or gas beneath its surface. As the public au-
thorities only have the right to use the highway for the purpose of the public
in traveling. they have no power to let any part of it for oil or gas operations,
unless especially authorized hy statute to do so, and then only when the
public own the fee.” 1 Thornton on Oil and Gas, p. 502.

The authority of the Commissioners Court of Jefferson County, as
the governing body thereof, to make contracts in its behalf, is strictly
limited to that conferred either expressly or hy fair or necessary im-
plication by the Constitution and laws of this State. Foster vs. City
of Waco, 113 Texas, 352, 255 S. W., 1104,

Authority to make such a contract as the one under consideration is
not conferred by the terms of the Revised Statutes, Article 2351, which
specified the general powers and duties of the commissioners court, or
by Article 1577, authorizing the commissioners court to sell and dis-
pose of any real estate belonging to the county, nor have we found
any other statutory provision which can be said to expressly authorize
such action.

It has been continuously and uniformly held that land, especially
highways, dedicated to public use cannot be leased for private pur-
poses. In addition to this, it must be conceded that counties have only
such powers as are affirmatively granted to them by the Legislature.
Corpus Juris, pages +37-537; Bland vs. Orr, 90 Texas, 192; Baldwin
vs. County, 88 Texas, 480; Edwards County vs. Jennings, 33 S. W,
585; Von Rosenberg vs. Lovett, 173 S. W., 508.

In the case of Boon vs. Clark, 214 S. W., 607, the court said:

“The right of way of the county for public road purposes was a mere ease-
ment, and the statute authorizing the commissioners court to sell real estate
belonging to the county has no application to the action of the court in leasing
the public road for all purposes. The county did not own the minerals lying
underneath the road, and the only right conveyed hy the lease was the right to
use the road for the purpose of extracting the oil and gas.

“Not only is there no express authority given by our statutes for the leasing
of the public highways for oil and gas wells which will necessarily prove to be
obstructions thereof, but a denial of such authority is clearly implied by

Y
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Article 812 of our Penal Code, which makes it a misdemeanor, punishable by
fine, for anyone to wilfully obstruct any public road or highway in this State.”

Again referring to the creation of the State Highway Commission,
and their control and supervision of the public highways of this State,
we direct attention to the holding of the Supreme Court of this State
in the case of Robbins vs. Limestone County, 268 5. W., 918, in which
the following language was used:

“Formerly, under the laws of the State, these powers were exercised by the
county commissioners courts, but, as it was constitutionally authorized to do,
the Legislature created another agency, towit, the State Highway Commission,
and invested it with certain powers and functions, same to be performed and
executed in conjunction with other agents and agencies of the State. The
powers here bestowed by the Legislature are not different from those formerly
vested in commissioners courts, which are in no sensc a delegation of legis-
lative authority, or a delegation of the power to suspend laws.

“If the title and ownership of the public roads reposes in the counties under
the Constitution, and if they are property of the counties, then they would
have the right to control them, and certainly the State, or any other power,
would have no right to take them in any manuer, except and unless compen-
sation should be made therefor. But are public roads within the borders of
a county its property, and is its title and control its own and inherent in it?
In their very nature and as exercised by the general sovereignty they helong
to the State. From the beginning in our State the public roads have belonged
to the State, and not to the counties.

“While the title, under the authority of law, was taken in the name of the
county and under statutory authority, and the county was authorized and
charged with the construction and maintenance of the public roads within its
boundaries, yet it was for the State and for the benefit of the State and the
people thereof.

“Public roads are State property over which the State has full control and
authority. This is clearly held in Travis County vs. Trogden, 88 Texas, 302,
31 S. W, 358.

“The establishment of public highways being primarily a function of gov-
ernment belonging to the State, the right to establish them resides primarily
in the Legislature, and, in the alisence of constitutional restrictions, the Legis-
lature may exercise that right direct or delegate it to a political subdivision
of the State, or to such other agency or instrumentality, general or local in
its scope, as it may determine. The exercise of this right by a political sub-
division of the State, or by local officers, is founded upon statutory authority
therefor. The Legislature may exercise possession of public roads and control
over them. by and through such agencies as it may designate. 29 Corpus
Juris, 39, 48, 49, 51, 52, 199, 226, 227, 257. 269, 274, 282, 290, 309, 409, 439;
13 Ruling Case Law, 60, 70, 138, 143, 144, 149, 150, 159, 161, 209, 215.

“The Legislature then has the sole and exclusive power pertaining to public
roads and highways unless and only to the extent that power may be, if at
all, modified or limited by other plain provisions of the Constitution.”

The holding of the court in the last case is supported by the cases
of Taylor vs. Dunn, 16 S. W, 732; Railway Co. vs. Cook, 103 S. W,
408.

This Department has continuously held that counties through their
commissioners courts cannot lease public highway for oil and gas pur-
poses, and where the title to the right of way of a public highway
vests in a county for road purposes, the county does not own the mineral
rights thereunder and consequently cannot lease or otherwise dispose
of minerals or other substances beneath the surface for private pur-
poses. (Reports and Opinions, Attorney General, 1918-20, page 687).
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Therefore, we must conclude that inasmuch as the public highways
of a county, whether under the control of the commissioners court or
the State Highway (‘ommission, are Dy statute dedicated to the public,
that it is a universal rule that land dedicated to public use cannot
be used for private purposes except by action of the Legislature grant-
ing such authority, and the statutes of this State nowhere authorize:
counties through their commissioners court to lease or otherwise dis-
pose of their public highways for any purpose except for the purpose
for which they were originally dedicated. The use by a county of
a public highway of land for ten years or more gives title to an ease-
ment only and does not give title to the minerals under such roadway,
and you are therefore advised that the (‘ommissioners Court of Jef-
ferson County is without legal authority to lease, sell or dispose of
minerals located under such public road for the reason that Jefferson
(‘ounty has acquired no legal right to the use and benefit of such
minerals, and in further support of this conclusion, the Legislature
of this State has never lodged authority in the commissioners court
to lease its public highways for private purposes. The holdings of the
courts in this State and others, =ecm to have uniformly upheld the
rule of law here announced as shown by the following authorities:

Railway Co. vs. Meclver, 245 S. W, 4G3.

Capps vs. T. & B. V. Ry. Co., 50 8. W,, 643.

City of Houston vs. Finnegan, 85 S. W,, 470.

Hays vs. T. & P. Ry. Co., 62 Texas, 400.

Boon vs. Clerk, 214 S. W, 1100.

Wheeler vs. McVay, 164 8. W,, 1100.

Ballard vs. Bowie County, 126 S. W,, 56.

Porter vs. Johmnson, 151 S. W, 599.

Hall vs. City of Austin, 48 S. W, 53.

Cunningham vs. San Saba County, 20 S. W,, 941.

I. & G. X. Ry. Co. vs. Cuneo, 108 S. W., T14.

Melean vs. Keel, 25 8. W. (Ark.), 894.

Waltern vs. Svek, 142 S. W. (Ky.), 229.

Biennial Report of Attorney General, 1918-1920, p. 687.

Llano vs. Counly of Llano, 23 S. W., 1008,

Kalto vs. Sullivan, 46 S. W,, 288,

Gibbs vs. Ashworth, 66 S. \W., 858,

S. A & A P. vs. Buland, 34 S. W, 155,

City of San Antonio vs. Rush, 38 S. ., 388,

Yours very truly,
C. L. StoxeE,
Assistant \ttorney General.

Op. No. 2581, Bk. 60, P. 127.

COXSTITUTIONAL LAW—LEGISLATIVE  AUTHORITY—LIMITATION ON
RigaT TO0 COoXVEY PRIVATE PROPERTY.

1. Legislature may not restrict right to convey private property, except in
the proper exercise of its police powers or the right of eminent domain.

2. The right to dispose of property is an attribute of ownership protected
by constitutional guaranties.

3. House Bill No. 226 is unconstitutional in that it unduly restricts the
right of alienation of private property, and is in effect a taking of private
property without “due process of law.”
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ATToRNEY ((ENERAL’S DEPARTMENT,
Auvsrin, Tuxas, January 31, 1925.

Messrs. HTarold Kayton, . L. Covey, I. N, Cumniings, Sub-Comunil-
tee. IHouse of Representatives.
GENTLEMEN:  In your communication ol January 30th you have
requested this Department to render you an opinion as to the consti-
tutionality of House Bill No. 226, by Kittrell, which bill is as folows:

A BILL
TO BE ENTITLED

AN ACT to regulate the platting and subdivision of land and the sales of
small lots of land in cities and towns and within three miles thereof, re-
quiring the approval of plats by the city or town, providing penalty for the
sile of land without such approval, prohibiting the recording by the county
clerk of deeds and plats without the approval by the city or town, and pre-
scribing penalties therefor, providing that all laws or parts of laws in con-
flict therewith are thereby repealed, and declaring an emergency.

Be it cnacted by the Legislature of the State of Temas:

Section 1. No plat of a subdivision of land, any part of which lies within
an incorporated city or town or within three miles of the corporate limits
thereof, shall be recorded until it has been approved by the city governing body
thereof, and such approval be endorsed in writing on the plat in such manner
as such cily council or governing body may designate. If such land lie within
three miles of more than one city, then the requisite approval shall be by the
city whose houndary is nearest to the land. The approval required by this
section, or the refusal to approve, shall take place within thirty days from and
after the time of the submission of the plat for approval; otherwise such plat
shall he deemed to have heen approved, and the certificate of such city or
town as to the date of the submission of the plat for approval and the failure
to take action thereon within such time, shall be issued on demand and shall
be sufficient in lieun of the written endorsement or other evidence of approval
herein required. The ground of refusal or approval of any plat submitted shall
be stated upon the record of the council or governing body. Any such city or
town may adopt general rules and regulations governing plats and suhdivisions
of land falling within its jurisdiction to secure and provide for the co-ordination
of the streets within the subdivision with existing streets and roads or with
the city plan or plats, for the proper amount of open spaces for recreation,
light and air, for the avoidance of future congestion of population, and for
orderly. healthful and convenient community development; but such rules and
regulations shall not require the dedication to the general public of open
grounds or spaces or other than streets and ways. Such rules and regulations
shall Lbe promulgated and published as is provided by law for the promulgation
and publication of ordinances, and hefore adoption a public hearing shall be
held thercon.

Scetion 2. Whoever, being the owner or agent of the owner of any land
within such municipal corporation, or within three miles thereof, transfers any
lot, parcel or tract of said land from or in accordance with a plat or map of
the suhdivision or allotment of all or a part of said land and upon which plat
or map certain areas are indicated as for the use of the public for streets or
other public grounds, hefore such plat or map has heen recorded in the office
of the county clerk of the county in which the land is situated, shall forfeit
and pay the sum of $100.00 for each lot. parcel or tract so sold; and the
description of ~uch lot, parcel or tract hy metes and hounds in the deed or
transfer shall not serve to exempt the seller from the forfeit herein provided.
If the land he within such municipal corporation. then such sum shall be
recovered in a civil action brought in any court of competent jurisdiction by
the city or town in the name of the municipal corporation and for the wuse of
the street repaid fund thereof. 1f the land be situated outside of a municipal
corporatior. then said sum shall he reecvered in a eivil action brought hy the
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prosecuting attorney of the county in which the land is situated, in the name
of the county and for the use of the road repair fund thereof. This section
as herein amended shall not apply to a map or plat of a subdivision from or
according to which two or more lots as shown on such plat have lcen sold or
contracted for sale previous to the taking effect of this section nor to a plat
or map of a subdivision heretofore made where the proprietor has heretofore
carried the improvement of the land in accordance with the plat to the point
of commencing the grading of streets or other public ways as shown on the
plat; nor to a map or plat of a subdivision on which all areas indicated as
streets or open grounds are expressly indicated as for the exclusive use of
the abutting or other owners in such subdivision and not as public streets,
ways or grounds.

Section 3. No deed conveying any land or interest therein, which land is
not more than one acre in area, shall be entitled to record in the county clerk’s
office unless said land abuts on a public road or a public street, or unless said
land is sold or conveyed to the owner of immediately adjacent property or
unless the said deed shall have written thereon a certificate to the effect that
the public interest does not require that a public road or public street be
dedicated before such transfer. It shall be the duty of the city council or
governing body, or the person empowered by it, to give such certificate in all
cases in which the land sold or conveyed is, by means of private roads or
rights of way, assured access to a public road or highway. Such certificate
shall be signed by the designated city authority within whose jurisdiction the
said properly may lie, and it is hereby made the duty of such city or town
to make and execute such a certificate upon all deeds where the public interest
does not require the dedication of a new public road or public street to be
used in connection with such property. The county clerk of any county is
hereby prohibited from receiving for record and from recording any deed or
plat not in conformity herewith, and the filing or recording of any deed or
plat contrary to the provisions of this act shall constitute a misdemeanor
punishable by fine of not less than fifty ($50.00) dollars nor more than two
hundred ($200.00) dollars, and both the county clerk and any deputy filing or
recording the same shall be deemed guilty. Nothing in this section shall be
construed as applying to the sale or transfer of any lot dr parcel of land con-
taining an area of an acre or less for which a deed or a contract of sale has
heretofore -heen executed and delivered. When the deed does not disclose that
the property thereby conveyed abuts on a public road or a public street or that
the grantee is not the owner of immediately adjacent property or that the
area of the property conveyed is more than one acre, the county clerk may
require the grantor or the grantee, or agent thereof, to file an affidavit setting
forth any or all of these facts.

Section 4. All laws or parts of laws in conflict herewith are hereby ex-
pressly repealed to the extent of such conflict.

Section 3. The fact that there is now no adequate law relating to the plat-
ting and subdivision of land within and adjacent to cities and towns creates
an emergency and imperative public necessity, calling for the suspension of
the constitutional rule requiring bills to be read on three several days and
said rule is herehy suspended and this act shall take effect and be in force
and effect from and after its passage, and it isx so cnacted.

The Fourteenth Amendment to the Constitution of the United States
forbids any State to make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States or to deprive
any person of life, liberty or property without due process of law, or to
deny any person within its jurisdiction the equal protection of the laws.
Article 1, Section 19, of the Constitution of Texas, provides: “No citi-
zen of this State shall be deprived of life, liberty, property, privileges
or immunities or in any manner disfranchised, except by the due course
of the law of the land.”

In the famous Dartmouth College case, Mr. Webster defined the law
of the land as follows:
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“By the law of the land is most clearly intended the general law; a law which
hears before it condemns; which proceeds upon inquiry, and renders judgment
only after trial. The meaning is that every citizen shall hold his life, liberty,
property, and privileges under the protection of the general rules which gov-
ern society. Everything which may pass under the form of an enactment is
not, therefore, to be considered the law of the land.” Cooley’s Constitutional
Limitations, 7th Ed., p. 502.

Due process of the law in each particular case means such an exercise
of the powers of government as the settled maxims of law permit and
sanction and under such safeguards for the protection of individual
rights as these maxims prescribe for the class of cases to which the
one in question belongs. Cooley’s Constitutional Limitations, 7th Ed.,
p. 506.

It is true that the Legislature may in many instances interfere with
private rights and may in some cases authorize interference under
the broad police power exercised by the State. There is inherent au-
thority in the Legislature to appropriate the property of citizens for
the necessities of the State, but certain restraints prevail. .\ pecuniary
compensation, determined by judicial inquiry, must be paid to the citi-
zen before his property can be taken for the support of the govern-
ment. Again, the taking of property under the power of eminent
domain must be for a public use and the mere fact that the general
public policy is concerned will not permit the interference of the legis-
lative body with existing vested rights.

Rights are vested when the right to enjoyment, present or prospective,
has become the property of some particular person or persons as a
present interest. Corpus Juris, volume 12, page 955. The State has
no power to divert nor to impair vested rights, such rights being pro-
tected by the provision of the Fourteenth Amendment of the Consti-
tution of the United States that no State “shall deprive any person
of life, liberty or property without due process of law.” The right of
private property, secured by guaranties in the Federal and State Con-
stitutions, includes the right to acquire, possess, protect, enjoy and
dispose of such property. Corpus Juris, volume 12, page 945.

Consequently, any statute which infringes either the right to acquire,
the right to possess, the right to protect, the right to enjoy or the right
to dispose of private property is in contravention of the constitutional
guaranties. This is not to say that under the right of eminent domain
and the exercise of its proper police power the State is without power
to take private property for public purposes after due compensation is
made to the owner, or to limit the purposes for which private property
may be used in matters affecting the public health, safety or morals of
the people.

An essential element of private property is the right to dispose of
it to a constitutionally qualified purchaser, in whole or in part, and
the Legislature is without authority to limit this right. The Supreme
Court of the United States, in Buchanan vs. Warley, has held that
an ordinance which attempts to deprive the owner of property of the
right to sell it to a Negro is in contravention of the Fourteenth Amend-
ment of the Constitution of the United States, in that it is a taking of
property without due process of law. The court says:

“The Federal Constitution and laws passed within its authority are by the
express terms of that instrument made the supreme law of the land. The
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Fourteenth Amendment protects life, liberty and property from invasion by
the States without due process of law. Property is more than the mere thing
which a person owns. It is elementary that it includes the right to acquire,
use and dispose of it. The Constitution protects these essential attributes of
property. Property consists of the free use, enjoyment and disposal of a
person’s acquisitions without control or diminution except by the law of the
land. True, it is that dominion over property springing from ownership is
not absolute and unqualified. The disposition and use of property may be
controlled in the exercise of the police power in the interest of public health,
convenience or welfare. * * * Ve think the attempt to prevent the aliena-
tion of the property in question to a person of color was not a legitimate exer-
cise of the police power of the State and is in direct violation of the funda-
mental law enacted in the Fourtecnth Amendment of the Constitution prevent-
ing State interference with property righils, except by due process of law.”
Buchanan vs. Warley, 245 U. S.. 60.

Section 3 of House Bill No. 226 provides as follows: *‘No deed con-
veying any land or interest therein, which land is not more than one
acre In area, shall be entitled to record in the county clerk’s office un-
less said land abuts on a public road road or a public street or unless
said land is sold or conveyed to the owner or immediately adjacent
property or unless the said deed shall have written thereon a certificate
to the effect that the public interest does not require that a public
road or public street be dedicated before such transfer. It shall be
the duty of the city council or governing body, or the person em-
powered Dby it, to give such certificate in all cases in which the land
sold or conveyed is, by means of private roads or rights of way,
assured access to a public road or highway. Such certificate shall be
signed by the designated city authority within whose jurisdiction the
said property may lie and it is hereby made the duty of such city or
town to make and execute such a certificate upon all deeds where the
public interest does not require the dedication of a new public road
or public street to be used in connection with such property. * * *7

The bill precludes the sale of land within an incorporated city or town
or within three miles of the corporate limits thereof by a plat with-
out first having obtained a certificate of the approval of the govern-
ing body of the city of the plat. In effect, the bill would prohibit
the owners of land within the designated area from subdividing their
land as they might deem proper and selling any portion of it with-
out the consent of the governing body of the city. Restriction is there-
by placed on the right of the owner of the land to dispose of same.
The authority for this, if there be such authority, could only emanate
from the proper exercise of the police powers of the State or the right
to take property for public use after making just compensation. It does
not appear that the public safety, health or morals are in any manner
involved, nor does it appear that the Legislature is conferring upon
the municipality the right of exercising the power of eminent domain.
If it be said that the State is depriving the landowner of one of the at-
tributes of his property, that is, the right to dispose of it, then it follows
that the State is taking a valuable private right without due process of
law, for no provision is made for a judicial determination of the
damage that may be sustained by the landowner nor for his just com-
pensation therefor.

We are of the opinion, therefore, that House Bill No. 226 is in con-
travention of the Fourteenth Amendment of the Constitution of the
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Tnited States and of .\ritcle 1, Section 19, Constitution of the State
of Texas, providing in effect that no person shall be deprived of prop-
erty, except by the due course of the law of the land.
Yours very truly,
Geo. E. CHRISTIAN,
Assistant Attorney General.

Op. No. 2583, Bk. 60, P. 118.

CONSTITUTIONAL LAW—AUTHORITY OF LEGISLATURE TO DELEGATE
Porice PowErs 170 MUNICIPALITIES.

1. When related to public health, safety, morals and general welfare the
Legislature may authorize municipalities to fix reasonable restrictions govern-
ing the location, erection and maintenance of buildings.

2. House Bill No. 227 authorizes municipalities to exercise general police
powers, and in such respect is within constitutional limitations.

3. Certain sections of said act are invalid.

ATTORNEY GENERAL’S DEPARTMENT,
AustiN, TExas, January 31, 1925.

Messrs. Harold Kayton, R. L. Covey, E. S. Cummings, Sub-Committee,
House of Representatives.

GENTLEMEN: In your communication of January 30th you have re-
quested this Department to render you an opinion as to the constitu-
tionality of House Bill No. 227, which bill is as follows:

A BILL
TO BE ENTITLED

AN ACT authorizing legislative bodies of incorporated cities and towns to
provide for the promotion of health, safety, morals and general welfare of
the community; to regulate and restrict the size, kind and character of
buildings; the dimensions of lots, yards, etc.; the density of population and
the location and use of buildings for trade, industries, residences, or other
purposes; providing that said municipal legislative bodies may subdivide the
municipality into districts to carry out the purposes of this act, and within
such districts to regulate construction and alteration of buildings, and the
use of land therein contained to facilitate the adequate provision of trans-
portation, water, sewerage, schools and parks, and to promote the health
and general welfare; providing the method of procedure whereby such legis-
lative bodies shall establish regulations and restrictions to carry out the
purpose of this act; providing the manner and method of making changes
in such regulations and restrictions; providing for the creation of a zoning
commission and defining its powers and duties; providing for a board of
adjustment and defining its powers and duties; prescribing the remedy to
be pursued in case of violation of this act or any ordinance or regulation
made under authority conferred thereby; describing the manner of constru-
ing this act with relation to other laws, ordinances and regulations; provid-
ing for the repeal of laws or parts of laws in conflict therewith, and declaring
an emergency.

Be it enacted by the Legislature of the State of Texas: That

Section 1. Grant of Power. For the purpose of promoting health, safety,
morals, or the general welfare of the community, the legislative body of in-
corporated cities and towns is hereby empowered to regulate and restrict the
height, number of stories and size of buildings and other structures, the per-
centage of lot that may be occupied, the size of yards, courts and other open
spaces, the density of population, and the location and use of buildings, struc-



194 REPORT OF ATTORNEY (GENERAL.

tures and land for trade, industry, residence or other purposes. Such regula-
tions may provide that a board of adjustment may determine and vary their
application in harmony with their general purpose and intent, and in accord-
ance with general or specific rules therein contained.

Section 2. Distriets. For any or all of said purposes it may divide the
municipality into districts of such manner, shape and area as may be deemed
best suited to carry out the purposes of this act; and within such districts
it may regulate and restrict the erection, construction, reconstruction, altera-
tion, repair, or use of buildings, structures or land. All such regulations shall
be uniform for each class or kind of buildings throughout each district, but
the regulations in one district may differ from those in other districts.

Section 3. Purposes in View. Such regulations shall be made in accordance
with a comprehensive plan and design to lessen congestion in the streets; to
secure safety from fire; panic and other dangers; to promote health and the
general welfare; to provide adequate light and air, to prevent the overcrowding
of land; to avoid undue concentration of population; to facilitate the adequate
provision of transportation, water, sewerage, schools, parks and other public
requirements. Such regulations shall be made with reasonable consideration,
among other things, as to the character of the district and its peculiar suit-
ability for particular uses, and with a view to conserving the value of build-
ings and encouraging the most appropriate use of land throughout such
municipality.

Section 4. Method of Procedure. The legislative body of such municipality
shall provide for the manner in which such regulations and restrictions and
the boundaries of such districts shall be determined, established and enforced,
and from time to time amended, supplemented or changed. However, no such
regulation, restriction or boundary shall become effective until after a public
hearing in relation thereto, at which parties in interest and citizens shall have
an opportunity to be heard. At least fifteen days’ notice of the time and place
of such hearing shall be published in an official paper or a paper of general
circulation in such municipality.

Section 5. Charges. Such regulations, restrictions and boundaries may
from time to lime be amended, supplemented, changed, modified or repealed.
In case, however, of a protest against such change signed by the owners of
twenty per cent or more either of the area of the lots included in such pro-
posed change, or of those immediately adjacent in the rear thereof extending
one hundred and twenty-five feet therefrom, or of those directly opposite thereto,
extending one hundred and twenty-five feet from the street frontage of such
opposite lots, such amendment shall not become effective except by the favor-
able vote of three-fourths of all the members of the legislative body of such
municipality. The provisions of the previous section relative to public hear-
ings and official notice shall apply equally to all changes or amendments.

Section 6. Zoning Commission. In order to avail itself of the powers con-
ferred by this aet, such legislative body shall appoint a commission to be
known as the Zoning Commission to recommend the boundaries of the various
original districts and appropriate regulations to be enforced therein. Such
commission shall make a preliminarv report and hold public hearings thereon
before submitting its final report; and such legislative body shall not hold its
public hearings or take action until it has received the final report of such
commission. Where a city plan commission already exists, it may be appointed
as the zoning commission.

Section 7. Board of Adjustment. Such legislative body may provide for the
appointment of a board of adjustment consisting of five members, each to be
appointed for two vears. Such hoard of adjustment shall hear and decide
appeals from and review any order, requirement, decision or determination
made hy an administrative official charged with the enforcement of any ordi-
nance adopted pursuant to this act. It shall also hear and decide all matters
referred to it or upon which it is required to pass under any such ordinance. The
concurring vote of three members of the hoard shall be necessary to reverse
any order, requirement, decision or determination of any such administrative
official. or to decide in favor of the applicant any matter upon which it is
required to pass under auy such ordinance or to effect any variation in such
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ordinance. Such appeal may be taken by any person aggricved or by an officer,
department, board or burcau of ihe municipality.

Such appeal shall be taken within such time as shall be prescribed by the
board of adjustment by general rule, hy filing with the officer from whom the
appeal is taken and with the board of adjustment a notice of appeal, speci-
fying the grounds thereof. The officer from whom the appeal is taken shall
forthwith transmit to the board all the papers constituting the record upon
which the action appealed from was taken.

An appeal stays all proceedings in furtherance of the action appealed from,
unless the officer from whom the appeal is taken certifics to the board of ad-
justment after the notice of appeal shall have hecu filed with him that by
reason of facts stated in the certificate a stay would, in his opinion, cause
imminent peril to life or property, in which case proceedings shall not be
stayed otherwise than by a restraining order which may be granted hy the
board of adjustment or hy a court of record on application, on notice to the
officer from whom the appeal is taken and on due cause shown.

The hoard of adjustment shall fix a reasonable time for the hearing of the
appeal and give due notice thereof to the parties, and decide the same within
a reasonable time. Upon the hearing any party may appear in person or hy
agent or by attorney. The board of adjustment may reverse or affirm, wholly
or partly, or may modify the order, requirement, decision or determination
appealed from and shall make such order, requirement, decision or determina-
tion as in its opinion ought to be made in the premises, and to that end shall
have all the powers of the officer from whom the appeal is taken. Where there
are practical difficullies or unnecessary hardship in the way of carrying out
the strict letter of such ordinance, the board of adjustment shall have the
power in passing upon appeals, to vary or modify any of the regulations or
provisions of such ordinance relating to the use, construction or alteration of
buildings or structures or the use of land, so that the spirit of the ordinance
shall be observed, public safety and welfare secured and substantial justice done.

Section 8. Remedies. In case any building or structure is erected, con-
structed, reconstructed, altered, repaired, converted. or maintained, or any
building, structure or land is used in violation of this act or of any ordinance
or other regulation made under authority conferred thereby, the proper local
authorities of the municipality, in addition to other remedies, may institute
any appropriate action or proceedings to prevent such unlawful erection, con-
struction, reconstruction, alteration, repair, conversion, maintenance or use,
to restrain, correct or abate such violation, to prevent the occupancy of said
building, structure or land or to prevent any illegal act, conduct, business or
use in or ahout such premises.
~ Section 9. Conflict with Other Laws. Wherever the regulations made under
authority of this act require a greater width or size of yards or courts, or
require a lower height of building or less number of stories, or require a greater
percentage of lot to be left unoccupied, or impose other higher standards than
are required in any other statute or local ordinance or regulation. the pro-
visions of the regulations made under authority of this act shall govern.
Wherever the provisions of any other statute or local ordinance or regula-
tion require a greater width or size of yards or courts, or require a lower
height of building or a less number of stories, or require a greater per-
centage of lot to be left unoccupied, or impose other higher standards than
are required by the regulations made uunder authority of this act, the pro-
visions of suech statute, or local ordinance or regulation shall govern.

Section 10. Repeal of Conflicting Laws. All laws and parts of laws in
conflict herewith are herely repealed to the extent of such conflict.

Section 11. The fact that there does not now exist any adequate statute
relating to thé planning and development of municipalities in this State creates
an emergency and an imperative public necessity requiring that the constitu-
tional rule which provides that bills shall be read on three several davs shall
be suspended and the same is hereby suspended and this act shall take effect
and be in full force from and after its passage, and it is so enacted.

An able discussion of the established rules providing the test for the
validity of an act of the nature of the one under consideration is found
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in the case of Spann vs. City of Dallas, 111 Texas, 350, 235 S. W., 513.
The question involved in that case was the validity of an ordinance of
the city of Dallas prohibiting the construction of any business house
within a residence district of the city, except with the consent of three-
fourths of the property owners of the district, and on the approval of
the building inspector of the design of the proposed structure. Mr.
Chief Justice Phillips delivered the opinion of the court and ably dis-
cussed the principles of law governing the exercise of police powers.
Among other things he says:

“Property in a thing consists not merely in its ownership and possession,
but in the unrestricted right of use, enjoyment and disposal. Anything which
destroys any of these elements of property to that extent destroys the prop-
erty itself. The substantial value of property lies in its use. If the right of
use be denied, the value of the property is annihilated and ownership is ren-
dered a barren right. Therefore a law which forbids the use of a certain kind
of property strips it of an essential attribute and in actual result prescribes
its ownership. The police power is a grant of authority from the people to
their governmental agents for the protection of the health, the safety, the com-
fort and the welfare of the public. In its nature it is broad and comprehensive.
It is a necessary and salutary power, since without it society would be at the
mercy of individual interest and there would exist neither public order nor
security. While this is true, it is only a power. It is not a right. The powers
of government, under our system, are nowhere absolute. They are but grants
of authority from the people and are limited to their true purposes. The
fundamental rights of the people are inherent and have not been yielded to
governmental control. They are not the subjects of governmental author-
ity. Constitutional powers can never transcend constitutional rights. The
police power is subject to the limitations imposed by the Constitution
upon every power of government; and it will not be suffered to invade
or impair the fundamental liberties of the citizen, those natural rights
which are the chief concern of the Constitution and for whose protection it
was ordained by the people. All grants of power are to be interpreted in the
light of the maximum of Magna Charta and the common law as transmuted
into the Bill of Rights; and these things which those maxims forbid cannot
be regarded as within any grant of authority by the people to their agents.
In our Constitution the liberties protected by the Bill of Rights are by express
provision ‘excepted out of the general powers of government.’ It is declared
that they ‘shall forever remain inviolate,” and that ‘all laws contrary thereto
shall be void.’ The police power is founded in public necessity, and only
public necessity can justify its exercise. The result of its operation is nat-
urally, in most cases, the abridgment of private rights. Private rights are
never to he sacrificed to a greater extent than necessary. Therefore, the return
for their sacrifice through the exercise of the police power should be the
attainment of some public object of sufficient necessity and importance to
justly warrant the exertion of the power. The public health, the public safety,
and the public comfort are properly objects of this high importance: and
private rights, under reasonable laws, must yield to their ‘security. Since the
right of the citizen to use his property as he chooses, so long as he harms
nobody, is an inherent and constitutional right, the police cannot be invoked
for the abridgment of a particular use of private property. unless such use
reasonably endangers or threatens the public health, the public safety, the
public comfort or welfare. A law which assumes to be a police regulation but
deprives the citizen of the use of his property under the pretense of preserving
the public health, safety, comfort or welfare when it is manifest that such is
not the real object and purpose of the regulation, will be set aside as a clear
and direct invasion of the right of property without any compensating damages.”

By virtue of the police power merely the Legislature cannot impose
restrictions upon the use of private property which are induced solely
by aesthetic considerations and have no other relation to the health,
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safety, convenience, comfort or welfarc of the city and its inhabitants.
Dillon on Municipal Corporations, 5th Edition, Volume 2, page 1058.
The Legislature has no power by direct legislation or by declegation of
legislative authority to enact laws to so limit and control the use of
private property as to deprive the owner of the benefit and usc thereof
for causes other than the health, safety, convenience or welfare of the
people. However, in the proper exercise of its police power governing
bodies may promulgate reasonable restrictions as to the location, erec-
tion and maintenance of buildings. Corpus Juris, Volume 12, page
1265. The test to be applied to such legislation in order to determine
its constitutionality is: Are the regulations within the police power
of the legislative body? If the purpose to be served is purely of an
aesthetic nature, then such regulations do not come within the police
power of the State. On the other hand, if the regulations are con-
cerned with the public welfare, health, safety or morals, then such
regulations are properly within the police power of the State. For
example, a regulation requiring an owner of a lot to use a certain
portion of the lot for the purpose of building to conform to a building
line may have for its purpose the beautifying of the city. If that be
the only purpose that is served, the consideration is purely aesthetic,
and such restriction would take from the owner of such property his
constitutional right to use it and would not be in accordance with due
process of law. Again, if a restriction be placed on the height to
which buildings and structures may be erected, it may be the proper
exercise of the police power of the State, if as a matter of fact the
erection of buildings above a certain height would exclude the sun-
shine, light and air and affect the public health and increase the
danger to property from fire.

The Spann case, above quoted from, involved the power of the city
of Dallas by the enactment of an ordinance to prohibit the construction
of any business house within the residence district of the city. The
ordinance on its face shows that it was induced by aesthetic consider-
ations and that it had no relation to the public health, safety, morals
or welfare. In short, it was not within the scope of the police powers
of the city, and the established rules provided for the test of its valid-
ity, as set out in the opinion of Chief Justice Phillips and hereinabove
quoted, when applied to it, brought it into that class of legislation pro-
hibited by the Fourteenth Amendment of the Constitution of the
United States and Article 1, Section 19, of the Constitution of Texas.
Under the guise of its police powers, the governing body of the city
attempted “to deprive the citizen of his property rights, without due
course of law.”

Analyzing the provisions of House Bill No. 227, it appears that the
bill has for its purpose the promoting of health, safety, morals, or the
general welfare of the people of municipalities. The Legislature would
delegate to the governing bodies of the municipalities of the State the
power to regulate and restrict the height, number of stories and size
of buildings and other structures, the percentage of lot that may be
occupied, the size of vards, courts and other open spaces, the density
of population, and the location and use of buildings, structures and
land for trade, industry, residences or other purposes in those cases
where the matters are related to the public health, safety, morals or
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welfare of the people. For the purpose of aiding the municipality in
the exercise of its police powers, it is provided that a zoning commis-
sion may be appointed and that the city may be zoned by the govern-
ing body upon recommendations made by such commission. In ac-
cordance with the purposes of the bill the governing body of the city
has power to promulgate rules and regulations for the various zones
that are related to those matters coming within the police power. The
proposed law is broad in the delegation of the legislative authority to
municipalities and does not undertake to prescribe specific rules and
regulations for the zoning of cities, the erection of buildings therein,
the repair of buildings, etc., but simply authorizes the city governing
body to make such rules and regulations when related to those matters
properly within the police power. It cannot be said that the bill
authorizes the governing bodies of the cities to enact unconstitutional
ordinances. On the other hand, it authorizes municipalities to pro-
mulgate rules and regulations within a certain scope for the purpose
of promoting the public health, safety, morals and welfare; that is to
say, it permits them to exercise police powers, and nothing more.

Cases may arise where the city governing body may exceed its au-
thority under its general police powers in prescribing specific rules and
regulations. However, we cannot anticipate that unconstitutional or-
dinances will be passed under the provisions of the bill. On the other
hand, we must presume that the governing bodies of the cities of this
State will exercise only those powers properly coming within consti-
tutional limitations. If in an attempt to cxercise its police powers the
regulations promulgated are in contravention of constitutional guar-
anties, the particular enactment may be called in question. The test
as to whether or not the requirements are based upon aesthetic con-
siderations or considerations pertaining to the public health, safety,
morals or welfare may then be applied. If public necessity does not
justify the exercise of the power, then necessarily private rights will
be abridged ; but if the public health, the public safety, and the public
comfort are involved, then private rights must not stand as an obstacle
to the proper exercise of the police power. TUnder reasonable regula-
tions they must yield to the security of the public health, safety, com-
fort and welfare.

The subjects mentioned for regulation are not necessarily related to
the public health, safety, morals or welfare per se, but it cannot be
said that conditions will never prevail where it will be a proper exer-
cise of the police power to regulate and control such subjects. The
authority to make a determination as to whether or not the control of
such subjects is related to the public health, safety, morals or welfare
is delegated to the municipalities of the State. The question is then
necessarily one of fact to be determined under the facts and circum-
stances of the particular case. In making a determination as to
whether or not an exercise of its police powers is proper, the governing
bodies of the municipalities must apply each and every test set forth
in the case of Spann vs. City of Dallas, supra.

We are of the opinion that the Legislature is not cxceeding any
constitutional limitation in delegating to municipalities authority to
exercise the powers enumerated in House Bill No. 227, when such
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powers are properly related to the public health, salety, morals or
welfare of the people.

There are two portions of said act, however, that are, in our opinion,
unconstitutional. That portion of Section 6 providing that the board
of adjustment may issue a restraining order in certain cases, empowers
such board to exercise judicial functions that are vested by the Con-
stitution in the district and county courts of the State. We are of the
opinion that the Legislature has no authority to clothe such board
with such judicial {unction. Having given the power to issue injunc-
tions to certain judicial bodies within this State, the Constitution, by
necessary implication, prohibits the Legislature from clothing any other
body with similar power.

Section 9 provides in effect that the provisions of an ordinance en-
acted under authority of the bill when in conflict with any other statute,
or local ordinance or regulation, shall govern. We are of the opinion
that this provision is invalid, for the reason that the Legislature is
without authority to delegate to municipalities the right to suspend a
statute.

In conclusion, we are of the opinion that House bill No. 227,
except in the matters called attention to, is not in contravention of any
constitutional provision.

Yours very truly,
GEo. E. CHRISTIAN,
Assistant Attorney General.

Op. No. 2584, Bk. 60, P, 95.

CONSTITUTIONAL LAW—IMPEACEMENT—POWER TO VACATE IMPEACH-
MENT JUDGMENT.

It is beyond the power of the Legislature to enact a statute which would
pardon a person convicted upon articles of impeachment by the State Senate;
a legislative enactment purporting to cancel, remit, release and discharge dis-
qualifications imposed by a judgment of the State Senate, acting as a court
under Article 15 of the State Constitution, is void; the disqualification men-
tioned in Article 15 State Constitution, is constitutional in its nature and
cannot be set aside by statute; Senate Bill No. 252 is unconstitutional.

ATTORNEY GENERAL’S DEPARTMENT,
AvusTin, TExas, February 12, 1925.

Hon. Lee Satterwhite, Speaker, House of Representatives, Austin, T'ezas:

Complying with the request of the House of Representatives of the
Thirty-ninth Legislature, expressed in a resolution adopted February
11, 1925, this opinion is given as to the constitutionality of Senate
Bill No. 252, which reads as follows:

A BILL
TO BE ENTITLED

AN ACT granting to every person against whom any judgment of conviction
has heretofore been rendered by the Senate of the State of Texas in any
impeachment proceeding, a full and unconditional release of any and all
acts and offenses of which any such person was so convicted under and by
virtue of any such judgment, and to cancel and remit any and all punish-
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ment fixed or assessed by any such judgment of said Senate, including that
of disqualification to hold any office of honor, trust or profit under the State
of Texas, and declaring an emergency.

Be it enacted by the Legislature of the State of Texas:

Section 1. That every person against whom any judgment of conviction has
heretofore been rendered by the Senate of the State of Texas in any impeach-
ment case, shall be and is hereby granted a full and unconditional release of
any and all acts and offenses of which he was so convicted by said Senate of
the State of Texas, upon any charge or proceedings of impeachment.

Section 2. That any and all penalties or punishment inflicted by or re-
sulting from any such judgment herelofore rendered by the Senate of Texas,
in any such impeachment case, including any disqualification to hold any office
of honor, trust or profit under said State, shall be, and the same is hereby
fully cancelled, remitted, released and discharged.

Section 3. Any person coming within the purview of this act may, should
he so desire, apply to the Secretary of State for a copy of this act and upon
such application the Secretary of State shall prepare and deliver to the ap-
plicant a copy of this act duly certified by him and shall make and preserve
a record of such application, and the delivery of such certified copy, which
shall become a permanent record of his office; provided that such application
or delivery of a certified copy shall not be necessary in order to render this
act effective, nor shall the failure of any person affected by it to make such
application or receive such copy render this act invalid or inoperative as to
any person coming within the purview thereof.

Section 4. The fact that the relief of persons from further operation of
penalties and punishments inflicted under or by judgments in impeachment
cases rendered by the Senate of the State of Texas is a Christian function to
be exercised by the Legislature of Texas, and there being no law now in force
granting the power to give relief in such cases, creates an emergency and an
imperative public necessity which authorizes the suspension of the constitu-
tional rule requiring bills to be read on three several days in each house, and
said rule shall be and the same is hereby suspended, and that this act shall
take effect and be in force from and after its passage, and it is so enacted.

The inquiry of the House of Representatives as to the constitution-
ality of this bill may be said to raise three questions as to the power
of the Legislature:

(1) Does the vesting of the power to pardon by the terms of See
tion 11, Article 4, State Constitution, considered with other provisions
of the Constitution, impliedly prohibit the Legislature from passing an
act pardoning a conviction in an impeachment case?

(2) Has the Legislature power to pass an act which, in effect, sets
aside and vacates the judgment of a court acting under the provisions
of Article 15, State Constitution?

(3) Has the Legislature power to cancel, remit, release and dis-
charge the penalty of disqualification imposed by the judgment of a
court of impeachment under the provisions of Section 4, Article 15,
State Constitution?

L

The proper consideration of this question requires the construction
of Article 4, Section 11, State Constitution, and other provisions, and
a general discussion of the powers of the State Legislature.

In the organization of our government, it was intended that there
shall be three separate and distinct departments of government, and
that each shall be confided to a separate body of magistracy. This is
best expressed in Section 1, Article 2, State Constitution, which reads
as follows:
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“The powers of the government of the State of Texas shall be divided into
three distinct departments, each of which shall be confided to a separate body
of magistracy, towit: Those which are legislative to one, those which are
exeeutive to another, and those which are judicial 1o another; and no person
or collection of persons, being of one of these departments, shall exercise any
power properly attached to cither of the others, exeept in the instances herein
expressly permitted.”

It is the purpose of that article, and the genius of this government,
that the matters which are legislative shall he confided to one depart-
ment of the State government, and those which are executive shall be
confided to the Executive Department, and those which are judicial
shall be confided to the Judicial Department. It is expressly pro-
vided that “no person or collection of persons, being of one of these
departments, shall exercise any power properly attached to either of
the others, except in the instances * * * expressly permitted.”

It is provided in Section 11, Article 4, State Constitution, defining
the powers of the executive, that “in all criminal cases, except treason
and impeachment, he shall have power, after conviction, to grant re-
prieves, commutation of punishment, and pardons; and, under such
rules as the Legislature may prescribe, he shall have power to remit
fines and forfeitures.” Further provision is made that, “with the ad-
vice and consent of the Senate, he may grant pardons in cases of
treason, and to this end he may respite sentences therefor until the
close of the succeeding session of the Legislature.”

Section 11, Article 4, State Constitution, should be construed accord-
ing to the established rules of constitutional construction, and within
its terms, considered with other provisions of the Constitution, should
be found the intent of the people as to what department of the gov-
ernment they desire to vest with the power of pardon.

There can be no doubt but that it was the intention of the people
in the adoption of the Constitution to vest in the Governor the power
to pardon, after conviction, in all cases except treason and impeach-
ment. It is evident that they intended to vest in the Governor and
the Senate the power to pardon in cases of treason. It is equally evi-
dent that they intended to fix a prohibition against the Governor grant-
ing any pardon in cases of impeachment. It may be further said that
it was the clear purpose of the people to- vest in the Governor the
power to remit fines and forfeitures, but under such rules as the
Legislature might prescribe. And it is also certain that the people
intended to vest in the Legislature the power to pass such rules as
they might see fit to govern the remission of fines and forfeitures.

By the terms of Section 11, the sovereign people, in the adoption of
the Constitution, have vested in the Legislative Department of the
State government two distinct powers with respect to the pardoning
power. In the Senate has been vested the power to act with the Gov-
ernor in the granting of pardons in cases of treason. Without the
advice and concurrence of the Nenate, the Governor is powerless to
relieve one from a conviction of treason. The remission of fines and
forfeitures is entrusted to the Governor, but under such rules as the
Legislature may prescribe. In the Legislature has been vested the
power to provide rules by which fines imposed for violation of law may
be remitted by the Governor.
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Pardon, as used in our law, in its generic sense, means to include
all of those acts of grace proceeding from the power which the people
have either granted or vested with the right to extend clemency to
those offending against the laws of society, and which acts of grace
and mercy exempt the individual from the punishment which the law
inflicts for a crime or offense which he has committed. In its such
use, pardon includes the remission of fines.

A general and familiar rule of construction of State Constitutions
is that, having defined or vested a given power in a department of the
government, the people thereby reserve to themselvs all other powers
or prohibit the exercise of all other powers with reference to that par-
ticular subject. In Taylor vs. Goodrich, 40 S. W. R., 523, it is thus
expressed :

“It is a familiar rule of construction in this State that when the Constitu-
tion defines the powers of an officer, he is confined to the powers enumerated,
and the express mention of such powers negatives the existence of others.”

Other authority might be cited, but the principle is of such general
knowledge as to render further citation of authority unnecessary.

The rule comes from the fact that our State Constitution is an in-
strument naming the duties and limiting the powers of governmental
agencies, as distinguished from the Constitution of the United States,
which is a grant of power, and from the fact that the residue of power
is in the States or the people. The idea is clearly expressed in Cooley’s
Constitutional Limitations, page 11, in these words:

" “The government of the United States is one of enumerated powers; the
National Constitution, being the instrument which specifies them. and in which
authority should be found for the exercise of any power which the national
government assumes to possess. In this respect, it differs from the Constitu-
tions of the several States, which are not grants of powers to the States, but
which apportion and impose restrictions upon the powers which the States in-
herently possess.”

It may be stated as axiomatic that wherever a State Constitution vests
in a department of its government a named power, that the very vest-
ing of the power is in itself a limitation upon that department exer-
cising any further rights in connection with that particular subject,
than the power therein vested.

As particularly applied to impeachment, the Constitution inhibits
the Governor from granting a pardon. The Constitution, in Article
15, provides for impeachment. In this article, the power of impeach-
ment is vested in the House of Representatives. The Senate is vested
with the power to sit as a court of impeachment and with the power
to enter judgment. Thus, it is seen that certain powers with reference
to impeachment are, by the express terms of the Constitution, vested
in the Legislative Department of government. The Constitution vests
in agencies of that department all the power with reference to impeach-
ments, up to and including the entering of judgment, and provides
penalties which the judgment may impose. This is a separate article.
It is silent on thc matter of pardon.

Therefore, the people, by the adoption of the Constitution, having
vested in the Senate a power to act with the Chief Executive in pardon-
ing for treason, and having vested in the Legislature the power to pre-
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seribe rules and provisions by which fines may be remitted, and having
provided in the Constitution an article on impeachment, but made no
provision therein for pardoning one impeached, it may be safely said,
under this rule of construction, that, upon rcasonable construction, the
people impliedly prohibited the Icgislative Department of our govern-
ment from the exercise of any further prerogative or rights in the
granting of pardons, after conviction, than the right of the Senate to
act with the Governor in pardoning treason and the power of the
Legislature to make rules for remitting fines and forfeitures.

It is a familiar rule that, in the construction of constitutional pro-
visions, they are to be construed so as to promote the objects for which
they were [ramed, and to give effect to the intent of the framers and
the people who have adopted them. To this end, the proceedings of the
convention which framed the Constitution may be looked to in an
effort to find the intent of the framers and the intent of the people.
(Corpus Juris, Vol. 12, p. 711.) The people are supposed, when they
adopt the Constitution submitted by the convention, to have adopted
the reason and intent of its framers.

It will be found that on September 30, 1875, the committee to which
had been referred the preparation of an article on the Executive De-
partment in the new Constitution, presented their report. They sub-
mitted an' article headed “Executive Department,” and in this article
is found Section 11, which is the same as Section 11, Article 4, as it
exists in our Constitution today, except that the words “of punishment”
were added after the word “commutation” each time that word ap-
peared in the section as submitted. (Constitutional Convention Jour-
nal, page 230.)

On October 4, 1875, Mr. Erhard offered a resolution providing that
the Legislature should regulate the pardoning power and fixing pro-
visions as to a certificate of the district clerk to petitions for pardon,
and that the pardon should be signed by the Governor and Attorney
General, and attested by the Secretary of State. This resolution was
referred to the Committee on General Provisions. It appears that,
notwithstanding the resolution offered by Mr. Erhard seeking to fix
the power of regulating the granting of pardons in the Legislature,
that the Constitution was adopted providing that the Governor should
exercise the pardoning power.

The convention had before it a resolution which, if embodied in the
Constitution, would vest in the Legislature the power to regulate par-
dons; and which would, perhaps, include the power to grant par-
dons. The convention rejected the idea and submitted to the people
a Constitution which vested the power to grant pardons, after con-
viction, in the Governor. The intent thus evinced is that it was the
purpose of the framers of the Constitution to vest in the Chief Execu-
tive of the State the power to grant pardons after conviction. If the
people, in the adoption of the Constitution, adopted the reason and
intent and purposes of their convention, then the provisions of Article
4, Section 11, must be construed to limit the Legislature on questions
of pardons to the powers therein expressly enumerated.

The courts will look to the history of the times in construing the
('onstitution with the view of ascertaining the objects and purposes
and the condition inducing the adoption of the provision under con-
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sideration. In the adoption of the Bill of Rights in the Constitution
of the United States, its framers no doubt had in mind the history of
the great state trials in England, the Star Chamber and the Inquisition,
which is but the chronicling of judicial and executive outrages against
the liberty of citizens. They no doubt had in mind the rules that
obtained in the ancient Jewish and Roman civilization. With these
incidents of history in mind, they embodied in the Constitution of the
United States those guaranties of liberty which are intended to pro-
tect the citizen from the injustice of a tyrannical and despotic govern-
ment. A counterpart of this Bill of Rights is found in our State Con-
stitution. We are unwilling to assume that the men who framed the
Constitution of Texas were mere borrowers from the writings of others,
or anything less than great men of general information and men whose
minds had been enlivened to the needs of society by an intimate knowl-
edge of history. With the past experiences in mind, they adopted as
part of our organic law those great guaranties of personal and political
liberty that inure to the benefit of the proudest and, at the same time,
to the humblest citizen in all the great State of Texas. The well
known incidents of historv may have, and likely did, operate on the
minds of the framers of our Constitution in lodging the power of
pardon. It is probable that in framing the Constitution of the United
States, its authors excepted from the pardoning power of the ‘President
the crime of impeachment, because of the history of impeachment in
England. There was a time in that kingdom when, because of favorit-
ism, the king would shield a corrupt official from the shame and hu-
miliation of impeachment, by executive pardon. This was attempted
many times by the king to shield the wicked from the investigation and
punishment of Parliament, until the Commons in 1679, protested
against a royal pardon being pleaded in bar of impeachment, and by
Act of Settlement, 12 William III, c. 2, it was declared “that no par-
don under the great seal of England shall be pleaded to an impeach-
ment by the Commons in Parliament.” Did this experience in England
operate upon the framers of the Constitution of the United States to
exempt impeachment from the pardoning power? We have been taught
to believe that the Bill of Rights was brought about by considerations
of history. No man can gainsay the assertion that the limitation upon
the pardoning power of the President was induced by like consider-
ations. Is it not fair to conclude that the same reasons operated on
the minds of our people in Texas, and that it was their purpose to
expressly except from the power of pardon the offense of impeachment?
When we consider that many thousands of our citizens live out their
lives without being given honors of office, and that the extreme pun-
ishment imposed for impeachment is removal from office and disquali-
fication from further holding office, that neither life, liberty or prop-
erty are affected; it does not seem improbable that the denial of the
privilege to hold office was deemed commensurate punishment for im-
peachable offenses, and that the intent was to prohibit the granting
of pardon.

Our governmental institutions are largely the result of experiences
in matters of government in England, and are peculiarly shaped after
the ideals of government which, until recently, belonged almost ex-
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clusively to the mind of citizens of this nation. The Constitution of
Texas follows the wisdom of the Constitution of the United States.

The power of pardon as it exists in our country finds its history and
origin in the power as exercised in England. The King of England
granted pardons as the sovereign, and as an act of sovereignty.

In the Constitution of the United States, and in the Constitutions
of most States in the Union, there is contained a provision which fixed
the power of pardon in the executive with an express prohibition against
pardon of impeachment. Courts look to like provisions in the Con-
stitutions of other States and to the United States Constitution, in the
construction of our own Constitution.

In the adoption of the Constitution of the United States, the power,
such as was granted by the States in matters of pardon, was lodged in
the Chief Executive of the Nation. No power of pardon is enumer-
ated in the powers granted by these States to Congress, the legislative
department of the Federal government. And the Federal government
has only the powers enumerated in the Constitution of the United
States. The President has power to grant pardons “for offenses against
the United States, ezcept in cases of impeachment.” (Const. U. S,
Art. 11, Sec. 3.) The States in the gift of power did not extend their
grant of sovereign powers to the right to pardon in cases of impeach-
ment. It logically follows, under the rules of construction, that no
power to pardon impeachments exists in any department of the Federal
government ; but that the power is reserved.

If that power was withheld from the Federal government, notwith-
standing the fact that on impeachment a judgment of the National
Senate, sitting as a court of’'impeachment, may impose a penalty dis-
qualifying one from holding office (U. S. Const., Art. 1, Sec. 3), and
taking into consideration the likeness in the wording in the Constitu-
tion of Texas, it scems a logical inference that the people of Texas
intended that impeachment should know no pardon at the hands of
the agencies created by the Constitution.

The question may be approached from a different angle. The state-
ment is frequently made that the Legislature, coming fresh from the
people, and being the representative of sovereignty, has the power to
do anything which is not violative of some express prohibition of the
Constitution, or of such prohibition of the Constitution as may, by a
fair and proper interpretation, be said to be reasonably included within
such prohibition. This statement is not literally correct. It may be
granted that the Legislature is powerful to do anything of a legislative
nature which is not expressly prohibited, or by fair and proper inter-
pretation of the Constitution, impliedly prohibited. The position that
the Legislature is any more the agency of the people than the other
departments of the government is not consonant with the theory of
our government. It was intended that we should have three separate
and distinct departments of government; that each should be supreme
in its sphere, and that they should be coordinate and independent, except
in those cases where two of them were,. by the express terms of the
-Constitution, called upon to act jointly in the exercise of some function
of government. The frame of our government, the vesting of the legis-
lative power itself, the organization of the executive authority, the
erection of courts of justice, all crcate implied limitations upon the law-
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making authority as strong as though a negative was expressed in each
instance. It may therefore be said that this power of the Legislature,
except where expressly or impliedly provided to the contrary, is lim-
ited to the exercise of functions properly belonging to that department
of our government.

There is respectable authority that the power to pardon is an execu-
tive function.

“Is any legislative act needed to aid the President, or can any legislative act
restrict him in the exercise of his functions? Plainly not. Pardoning is
clearly a kind of executing, not of making laws. As far as authority is con-
ferred upon the chief magistrate, it can neither be extended nor limited by
Congress. A statute passed to give construction to the Constitution and con-
fining its operation to particular classes of pardons would be a palpable usur-
pation of the judicial function.” Pomeroy’s Constitutional Law, Sec. 695,
page 583.

Again,

“A pardon is confessedly a step in the execution of laws, and the American
Congress, unlike the British Parliament, has no executive function. It may
apportion punishment; it may enact that punishment shall be conditional; but
when it has once decided on a penalty, its authority would seem to be ended.
Remission is a proper act of the President, and is not legislative.” Pomeroy’s
Constitutional Law, page 583.

“Can the Legislature bestow upon any officer other than the Governor the
power to grant an unconditional pardon? * * * Although questions have
sometimes arisen whether a power properly belonged to one department of the
government or another, yet there is no contrariety of opinion as to which de-
partment of the government the power to pardon properly appertains. All
unite in pronouncing it an executive function. So thought the framers of our
Constitution, and accordingly vested it in the chief executive officer of the
State.” 41 L. R. A. (N. S.), 1144,

“Since it is a principle of constitutional law that each of the great depart-
ments of government, viz., the executive, the legislative, and the judicial, shall
in its sphere be supreme and independent of the others, and that a grant of
general powers to one department constitutes an implied exclusion of the other
departments from the exercise of those powers, it is the prevailing weight of
judicial opinion that a grant of the pardoning power by the Constitution upon
the executive department of either the State or Federal government precludes
the legislative department of that government from exercising or controlling
that power. In other words, that the pardoning power is solely an executive
function, and cannot he exercised, limited or impaired by the Legislature.”
24 Am. & Eng. Encyc. of Law, 557.

In United States ve, Klein, 13 Wall,, 128, the intimation is found
that the legislative department has no pardoning power, even though
the President cannot pardon impeached persons.

“It is the intention of the Constitution that each of the great coordinate
departments of government—the legislative, executive, and the judicial—shall
be in its sphere independent of the others. To the cxecutive alone helongs
the pardoning power; and it is granted without limitation. Pardon includes
amnesty.”

In United States vs. Wilson, 7 Peters, 159, Chief Justice Marshall
gaid:
“A pardon is an act of grace proceeding from the power intrusted with the

execution of law, which exempts the individual from the punishment which the
law inflicts for a crime he has committed.”
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This definition has becn frequently quoted, and secms to be a standard
definition of the word in its generic sense as used in the law.

As to the reason for vesting the power in the one intrusted with
the exceution of the laws, Story on the Constitution, Vol. 2, Sce. 1498,
says:

“The reason in favor of vesting it (the pardoning power) in the Exccutive
Department may thus be stated. A sense of responsibility is always strongest
in proportion as it is undivided. A single person would, therefore, be most
ready to attend to the force of those motives which might plead for a miti-
gation of the rigor of the law; and the least apt to yield to considerations
which were caleulated to shelter a fit object of its vengeance. The conscious-
ness that the life or happiness of an offender was exclusively within his dis-
cretion, would inspire scrupulousness and caution; and the dread of being
accused of weakness or connivance would beget circumspection of a different
sort. On the other hand, as men generally derive confidence from numbers, a
large assembly might naturally encourage each other in acts of obduracy, as
no one would feel much apprehension of public censure.”

This seems to have becn taken by the author of this standard text om
the Constitution, from the Federalist, No. 74.

The Legislature is authorized, under the Constitution, to make,
amend or repeal laws. That power is to be employed in the providing
of rules of conduct for the government of society, within the limita-
tions contained in the Constitution.

Texas has never expressly vested this power to pardon elsewhere
than in the executive, except in one instance. In the Provisional Con-
stitution of the Republic of Texas, of 1835, it was expressly conferred
upon the law-making body. The omission of this provision or a sim-
ilar provision from all subsequent Constitutions, under the proper rules
of constitutional construction, must be taken as evidence of an intent
to implicdly prohibit the exercise of this power by the Legislature.

Upon the authority that the power to pardon, historically, has been
exercised by the evecutive; that it is by the better weight of legal
authority regarded as an executive function, and because of the reasons
for lodging the power in the executive; we are constrained, under the
terms of the Constitution of Texas, to conclude that the Legislature is
prohibited from exercising this function of government.

II.

In the matter of impeachment, the Constitution provides the mode
of impeachment. In this matter, the Constitution of Texas follows the
provisions in the Constitution of the United States, and takes the
existing institution of the Senate as the forum for trial. This pro-
cedure, apparently, was taken in large measure from the existing prece-
dents and procedure of the English Parliament. The hearing before
the Senate is in the nature of a trial—a judicial proceeding. The
weight of authority seems to regard the hearing as a trial in the form
of a judicial proceeding. The Senate, for this purpose, becomes a
court. Our Constitution (Article 15, Section 2) provides that “The
impeachment of the Governor * * * shall be tried by the Senate.”
Article 15, Scction 3, Constitution of Texas, provides that “when the
Scnate is sitting as a court of impeachment, the Senators shall be on
oath or affirmation, impartially to ¢{ry the party impeached; and no
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person shall be convicted without the concurrence of two-thirds of the
Senators present.” It further makes provision for the penalty to be
imposed by the “judgment in cases of impeachment.” The power to
try and convict a citizen and enter a judgment is of the very essence
of judicial power; the tribunal is in the very nature of things a court,
and the determination of the issues presented is a judgment.

“The Senate, when organized for the trial of an impeachment, is a court of
exclusive, original and final jurisdiction; its judgments cannot be reversed by
any other tribunal.” 15 Am. & Eng. Encyc. of Law, 1064.

“The subject of impeachment, like the power of the Legislature to punish
for contempt,” has a different character from subjects requiring the action of
hoth branches of the Legislature and the Governor in order that laws may
be enacted. The power conferred upon the assembly to impeach the Governor
is a judicial power.” People vs. Hays, 143 N. Y. Supp., 325.

“The accusing power is the House; the judicial power is the Senate.” Tucker
on the Constitution, Vol. 1, p. 409.

“The trial of impeachment is peculiarly a judicial act, yet the Senate is the
ouly court for that purpose.” Pomeroy's Constitutional Law, p. 118,

The argument of Judge Benjamin R. Curtis, given on the impeachment
trial of Andrew Johnson, Vol. 1, page 409, is reasonable and persuasive
authority, and clearly states the theory that the Senate in the trial of
impeachment cases acts as a court. It is quoted:

“I desire to refer to the sixty-fourth number of the Federalist, which is found
in Dawson’s Edition, on page 453:

“‘The remaining powers which the plan of the convention allots to the Senate,
in a distinct capacity, are comprised in their participation with the executive
in the appointment to offices, and in their judicial character as a court for the
trial of impeachments, as in the business of appointments the executive will
be the principal agent, the provisions relating to it will most properly be dis-
cussed in the examination of that department. We will, therefore, conclude
this head with a view of the judicial character of the Senate.’

“And then it is discussed. The next position to which I desire the attention
of the Senate is, that there is enough written in the Constitution to prove
that this is a court in which a judicial trial is now being carried on. ‘The
Senate of the United States shall have the sole power to try all impeachments.’
‘When the President is tried, the Chief Justice shall preside.’” ‘The trial of all
crimes, except in cases of impeachment shall be by jury.’ This, then, is the
trial of a crime. You are triers, presided over by the Chief Justice of the
United States in this particular case, and that on the express words of the
Constitution. There is also, according to its express words, to be an acquittal
or a conviction on this trial for a crime. ‘No person shall be convicted with-
out the concurrence of two-thirds of the members present” There is also to
be a judgment in case there shall be a conviction.

“Here, then, there is the trial of a crime, a trial by a tribunal designated
by the Constitution in place of court and jury; a conviction, if guilt is proved;
a judgment on that conviction; a punishment inflicted by the judgment for a
crime; and this on the express terms of the Constitution itself.”

This argument was founded on provisions in the Constitution of the
United States which have heretofore been pointed out as similar to
the provisions of the Constitution of Texas with reference to the trial
of impeachment cases.

Likely, the latest cxpression of any court or text writer on the char-
acter of the Scnate when sitting in an impeachment trial, is by the
Supreme Court of Texas in the case of Ferguson vs. Maddox, 263
S. W. R, 890:
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“The Scnate, sitting in an impeachment trial, is just as truly a court as
is this court. Its jurisdiction is very limited, but such as it has is of the
highest. It is original, exclugive and final. Within the scope of its constitu-
tional authority no one may gainsay its judgment.”

No provision is made for the summoning of witnesses or for the
administering of oaths or affirmations to witnesses. This is inherently
the power of a court, and in impeachment cases the Senate as a court
has that power. No provision is made for enforcing its lawful orders,
but courts must have that power to render their orders efficacious, and
the Senate as a court in cases of impeachment inherently has that
power. No particular rule of procedure is defined by the Constitution
as binding on the Senate, but the Senate, sitting as a court of impeach-
ment, inherently has the power to adopt its own rules of procedure.
No express words of the Constitution or statutes define impeachable
offenses. Apparently, we have a court without a law to enforce or
construe. But the Senate, as a court of impeachment, may neverthe-
less convict. To this end, it has the power to determine what state
of facts may constitute an impeachable offense. In this matter it is
not bound by the charges made in the articles of impeachment preferred
by the House. It may sustain demurrers or exceptions to the sufficiency
of such charges, or hold that, though the same be true, the acts alleged
do not constitute an impeachable offense. It may be said that the
usages and customs of the English Parliament are adopted. However
this may be, the fact remains that it adopts rules, and concludes the
kind and quality of conduct that warrants or justifies an impeachment.

The logical conclusion follows that, in the matter of impeachment,
the sovereign people of this State, by the constitutional provisions, have
vested and confided in that body for the time all attributes of sov-
ereignty which in republics are spoken of and treated as judicial powers.
The matter of determining the procedure and the law of impeachable
offenses in a sense is of a legislative nature, but does not proceed from
the general legislative power. The power emanates from the constitu-
tional provision fixing the tribunal for the trial of impeachments. It
is not, in any sense, a part of our existing judicial department, as such,
but in this matter it exercises functions of government which are judi-
cial in their nature, because the people clearly had a purpose to effec-
tively provide for the impeachment of officers guilty of offenses war-
ranting removal from office. And having vested that power in the
State Senate as a court, they vested in it whatever power might be
necessary to accomplish the plain and evident purpose of the people.

The Legislature does not bring into existence the judgment of im-
peachment by a legislative act, but the court brings this judgment
about by judicial proceedings and acts. It is apparent that, in so far
as the proceeding is judicial, the Legislature is without power by stat-
utory enactment, to add to or take from the judgment of the court of
impeachment.

The very terms of Article 2, Constitution of Texas, dividing the
functions of government between three departments, are sufficient to
authorize the statement that the Legislature is powerless by legislative
enactment to vacate or set aside judgments of the courts. There is
further authority for this, with regard to impeachment judgments.
The Constitution vests in the Legislature, as such, only legislative func-
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tions, and in so doing it is limited to the exercise of the same. The
Legislature is not concerned, as a Legislature, in the vacating of judg-
ments proceeding from a power invested by the people with the judicial
authority under the terms of the Constitution.

The provisions of Senate Bill No. 252 attempt by legislative enact-
ment to vacate a judgment. Section 2 of the bill reads:

“Section 2. That any and all penalties or punishment inflicted by or result-
ing from any such judgment heretofore rendered by the Senate of Texas, in
any such impeachment case, including any disqualification to hold any office
of honor, trust or profit under said State shall be, and the same is hereby
fully cancelled, remitted, released and discharged.”

This provision would cancel, remit, release and discharge a judgment
resulting from a judicial investigation and finding of facts, a judicial
determination of principles of law, and a judicial application of the
facts to the principles of law, and this all included in the judgment.
No such authority exists in the Legislature.

ITI.

In addition to what has been said above, we are of the opinion
that the impeachment article (Article 15, State Constitution) is a
restriction on the power of the Legislature to enact such a law. The
article is separate and distinct, and is competent within itself. Its
terms authorize a judgment of removal from office, and a disqualifi-
cation from holding any office of honor, profit or trust under this State.
The finding of guilt of the acts charged in the articles of impeachment
would, from the finding itself, and the entering of judgment thereon,
carry with it removal from office, according to the weight of authority.
It could not be urged with any degree of force that the Legislature
could, immediately following the finding of guilt and the entering of
judgment by a court of impeachment adjudging the respondent guilty,
meet and pass a statute restoring the ousted official. Such a statute
would contravene the evident intent of the Constitution. It would
destroy the consequences of the finding of fact and the entering of the
judgment, a consequence which the Constitution fixes as the result of
such finding and judgment.

The better weight of authority seems to have it that the provision
for disqualification from holding office is a penalty which the court
of impeachment, in its discretion, may or may not impose. The court
has an option in the fixing of this penalty. If the court determines
to enter a judgment disqualifying a person from further holding any
office of honor, profit or trust under this State, it does so without the
aid of assistance or action of the Legislature. The status of the person
against whom the judgment is entered springs as a constitutional dis-
qualification, brought about by a judgment entered under authority of
the Constitution. The provision is not self-functioning, but when
brought into operation by the judgment, the disqualification is of a
constitutional character. The provision could not be given effect if it
should be held that the Legislature may, hy statute, set aside a judg-
ment or destroy its effect. The power vested in a court of impeach-
ment could not be exercised if the Legislature ix at liberty to enact a
statute setting aside and voiding the judgment.
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A law-making body, under our system of government, may pass laws
upon subjects within its authority, defining rights and duties. After
the judgment is entered, it is no longer a law-making function to set
aside such judgment.

This, then, is not within the proper legislative province. The Legis-
lature could not provide a tribunal for the trial of impeachments, for
the Constitution has made that provision. The Legislature could not
provide by statute for the penalty upon conviction, for the (‘onstitution
has fixed the penalty. When the penalty of disqualification has been
imposed, such is done in the exercise of a constitutional right by the
court of impeachment, and the Legislature cannot transcend its power
to remove the eflects of the judgment or annul the penalty.

It is fundamental that the Legislature cannot remove the disquali-
fication from holding office by reason of dueling, fixed by Article 16,
Section 4, of the State Constitution. In impeachment, the Constitution
imposes the disqualification upon the court’s entering the judgment,
and it is then beyond the Legislature’s power to remove it.

There is no established precedent in a case of this character, and, so
far as we have been able to find, no case adjudicates the question. Our
conclusions are based upon what we believe to be fundamental prin-
ciples of law.

You are therefore respectfully advised that the measure inquired
about in the resolution of the House of Representatives, is unconstitu-
tional and void, and would not remove the disqualification resting upon
any person against whom such a judgment had been entered by a court
of impeachment.

In our consideration of the question presented, we are indebted to
a number of very able lawyers who have contributed briefs and citations
of authorities supporting one side of the question or the other. We
have given all the more careful considerations to the conclusions ex-
pressed herein, because the bill in question has already been passed in
the Senate, where it was advocated by eminent attorneys for whose
judgment on questions of law we entertain the utmost respect. How-
ever, from our research on the question, we believe that reason and
logic lead against all resistance to the conclusion that the enactment
of the proposed bill is beyond the authority of the Legislature of this
State.

Respectfully submitted,
L. C. Sutton,
Assistant Attorney General.

Op. No. 2625, Bk. 61, P. 19+

CONSTITUTIONAL LAwW—EXPENSES oF IMPEACHMENT SESSION OF THE
House OF REPRESENTATIVES.

1. The financing, or underwriting, of the expenses of a session of the House
of Representatives for impeachment purposes from private or individual sources
is unauthorized and unwarranted as against public policy.

2. There would be no authority to issue warrants against the exhausted
appropriation made for the contingent expenses of the Thirty-ninth Legislature,
to cover compensation of members of the House while attending an impeach-
ment session, should it be called by the Speaker.
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ATTORNEY GENERAL’S DEPARTMENT,
AvustiN, TExAS, December 4, 1925.

Hon. Lee Satterwhite, Speaker of the IHouse of Representatives,
Amarillo, Tezas.

Drar Sir: Receipt is acknowledged of your communication of
date December 1, 1925, reading as follows:

“Hon. Dan Moody, Attorney General, Austin, Texas.

“My DEAR ATTORNEY GENERAL: Someone has raised the question that if
the members of the House of Representatives should convene upon a proclama-
tion issued in regular form by the Speaker the members could not accept any
pay for their services from funds loaned by individuals for that purpoese. With
that question in mind, may I submit for your interpretation the following
questions:

«]. It being the opinion of the Attorney General in answering the query as
to the legality of the House convening as provided in the Act of the Thirty-fifth
Legislature, that the House may do so, but would be prohibited from appro-
priating funds to pay expenses; therefore, can the expense for such a session
be underwritten by individuals and members paid the same per diem and mile-
age as is provided by law for regularly called special sessions of the Legislature?
(See Title 100, page 1705, R. C. S., 1925.)

“2  The contingent fund of the Regular Session of the Thirty-ninth Legis-
lature having been exhausted, would it be permissible to issue warrants against
that fund to members of the House convened for investigation purposes by
proclamation issued by the Speaker, as provided by law, and trust to a suc-
ceeding Legislature to appropriate funds to pay such warrants?

«3. In the event a fund should be created through a loan by individuals
to pay the expenses of holding a session of the House, which had been convened
by proclamation of the Speaker as provided by law, would the law prohibit the
Speaker and other members of the House from pledging their efforts to prevail
upon a succeeding Legislature to appropriate funds to reimburse those who
might make thé loan, the claim to be filed with the Committee on Claims and
Accounts, just as any other claim might be filed?

“\Vill appreciate your earliest possible attention to those questions.

“Very sincerely yours,
(Signed) “LEE SATTERWHITE,
“Speaker, Thirty-ninth Legislature.”

Your first question must be answered in the negative. The fin-
ancing of a session of the House of Representatives from private or
individual sources is unauthorized and unwarranted as against pub-
lic policy. The House of Representatives is an agency of the Govern-
ment created by and in behalf of the people. The people are clothed
with sovereign power ample and sufficient to raise the necessary funds
te pay the expenses of any governmental agency. The limitation upon
power of taxation goes no further than to hold that it must be within
what is reasonable and necessary for the proper public purposes as far
as the people themselves are concerned. At no place in the Consti-
taiion or the laws is any provision made for financing or underwriting
the expenses of judicial, legislative or executive agencies of the State
government by private sources, and in the manner proposed, and the
wisdom of omitting any such provision is ohvious. The policy of this
State and the system of popular government enjoyed is opposed to the
financing of anv governmental agency by private subscription. It is
the purpose of our system of taxation to provide funds in an equitable
raanner to meet the necessary expenses of the administration of public
affairs through the public officers chosen by the people.
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Our laws are so framed and the structure of our government has been
so built as to insure as nearly as possible independence on the part
of public officials and to furnish them an opportunity to discharge
their duties without even an appearance of evil. If private persons or
interests may finance our governmental bodies and thus encourage or
discourage financially their functioning, the very purpose of support-
ting public institutions by a system of taxation is destroyed. No inti-
mation is made by this opinion that the personnel of the governmental
agency proposed to be supported by private subscriptions in this particu-
lar instance would not be unaffected and uninfluenced by that fact, but
such an action is contrary to the established public policy of this State.
Neither do we intimate that persons who might furnish money by
private subscription for the purpose of defraying expenses of such
agency of the government would be actuated by anything other than
altruistic motives, but the law supposes that in the payment of taxes
sufficient money will be raised from such sources to defray all cost
of administering the government.

We cannot escape the conclusion that such a practice is fraught with
danger to the public welfare, and it is so far contrary to our system of
government and its institution and the general purpose of our govern-
ment to promote absolute independence of action upon the part of
public officials, as to be contrary to the sound public policy and is un-
warranted and unauthorized. The fact that the people in their sovereign
capacity, or those constituting the de facto government through failure
to provide funds, have made it difficult or inconvenient for a public
agency to meet and function cannot be urged in justification of a prac-
tice which would in a measure amount to government by private in-
terests rather than a government by the people. It might be plausibly
argued that a government capable of being privately financed might
become a government privately controlled.

The foregoing is, of course, said without impugning the motives of
anyone in connection with the present situation. On the other hand,
we are confident that there exist no improper motives on the part of
any person in suggesting that a session of the House of Representa-
tives be financed privately. We are sure that only the public welfare
has been taken into consideration, but the above remarks seem to be ap-
propriate in support of our conclusion.

Your second question is as to the issuance of warrants against the
exhausted appropriations made for the contingent expenses of the
Thirty-ninth Legislature. In reply to this question you are respect-
fully advised that there would be no authority to issue warrants against
the exhausted appropriation just referred to in the event a session of
the House should be convened by the Speaker. There is no authority in
law to issue warrants against an appropriation which is exhausted.
We assume of course that you have no reference to deficiency warrants
issued against a deficiency granted by the Governor, to supplement an
exhausted appropriation.

It would seem unnecessary to answer your third question in view of
what has been said in answer to your first and second questions.

Yours very truly,
L. C. Surron,
Assistant Attorney General.
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Op. No. 2644, Bk. P. 119.

RicaT OF CORPORATION TO IssUE STock oF No Par Varue WITHOUT
Voring Power—RIGHT To Issur STock oF No Par VALUE WITH
AN Unequan Voring Ratio—THE Non-Par Law, CHAPTER
19A, REvisEp Civir STATUTES, 1925, CONSTRUED.

1. A corporation under Chapter 19A, Revised Civil Statutes, 1925, may issue
stock of no par value, having no right to vote.

2. A corporation under the provisions of Chapter 19A, Revised Civil Stat-
utes, 1925, may issue stock having no par value divided into classes, which
classes possess an unequal votidg ratio.

ATTORNEY GENERAL'S DEPARTMENT,
AvusTIN, TEXAS, March 26, 1926.

Hon. Emma Grigsby Meharg, Secretary of State, Capitol.

Drar Mapam: Replying to several letters and oral requests from
your department, we are answering herewith the following questions
presented by you in the course of your official duties.

1. May a corporation under the provisions of Chapter 19A, Revised Civil
Statutes, 1925, issue stock having no par value without the right to vote?

2. May a corporation under the provisions of Chapter 19A, Revised Civil
Statutes, 1925, issue stock of no par value divided into classes, which classes
possess an unequal voting ratio?

It has long been recognized as the rule in this State and in every
other State that a corporation is but a creature of law, possessing only
those powers and rights which are conferred upon it under the charter
and the law of its creation. The powers of corporations are those cal-
culated to effect the objects for which the corporation was called into
existence. The corporate franchise being a privilege conferred upon
individuals by the State, it clearly follows that the State may demand
that its creature submit itself to such regulations as the State may see
fit to impose. The State of Texas in its wisdom has seen fit to con-
strue strictly its laws regulating private corporations. It does not,
however, follow from this that it is necessary in order to safeguard the
interests of the public, which is the only reason for action by the State,
to adopt a rule of construction which would substantially nullify legis-
lative action. The duty of regulating corporations devolves upon the
Legislature, and where such regulation has been announced in statu-
tory form, it should be given effect and not treated as a vain and fruit-
less effort.

We subscribe fully to the general doctrine that legislative authority
must be shown before a corporation may perform any act trenching
upon public policy. We do not, however, consider that this authority
must be conferred in language meticulously exact and susceptible of
only one construction into whatever shape or form it may be tortured
by ingenious hypothesis. Ineptitude of expression should not neces-
sarily be fatal to intention; form should not be permitted to nullify
substance. It is enough, in our opinion, if the law indicates with
sufficient clarity the intention of the lawmakers.

We turn, then, to Chapter 19A of the Revised Civil Statutes, 1925,
to determine the following question: Does Chapter 19A grant to pri-
vate corporations created for profit the right to issue stock of no par
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value without the right to vote and to issue such stock divided into
classes, which classes posscss an uncqual voting ratio? We have con-
cluded that this authority is granted by Chapter-19A. With the wis-
dom or unwisdom of this grant, we are in no way concerned. Such
matters are for the comsideration of the Legislature. It is the pre-
rogative of law-making bodies and propriety forbids that upon that
prerogative we should encroach.

Section 1 of Chapter 19A, which is Article 1538a, Revised Civil
Statutes, 1925, contains the following provision :

“Upon the organization, under the laws of this State, of any private cor-
poration for profit, other than corporations authorized to conduct a banking
or insurance business, or upon the amendment of the charter in the manner
now or hereafter provided by law of any private corporation for profit now
organized under the laws of this State other than corporations authorized
to conduct a banking or insurance business, provision may be made for the
issuance of shares of its stock without nominal or par value. Every such
share shall be equal in all respects to every other such share, except that the
charter or any amendment thereof may provide that such shares should be
divided into different classes, the shares of each class to have such preferences,
designations, rights, privileges and powers and be subject to such restrictions,
limitations and qualifications as shall be stated in the charfer or any amend-
ment thereof.”

To our minds, in order to find that this statute does not authorize
the creation of stock having no par value and with such voting power
as may be prescribed bv charter or amendment, it is necessary to
engraft upon it an erception, to say that the statute does not mean
what it savs, but, on the contrary, means what it did not say and means
something diametrically opposed to what it actually did say. What
is in the language of the statute? It first provides that stock having no
poar value may be issued; second, it provides that in the absence of
provision in the charter or any amendment thereof “every such share
shall be equal in all respects to every other such share”; and, third,
it provides that by charter or amendment thereof the shares of each
class may have “such preferences, designations, rights, privileges and
powers and be subject to such restrictions, limitations and qualifications
as shall be stated in the charter or any amendment thereof.”” Thus the
statute lays down a rule of stock-equality and then provides that this
rule may be abrogated by the charter or any amendment thereof. What
authority can justify us, who are not lawmakers, in saying that this
provision shall not apply to voting power? The very expression, “the
right to vote,” expresses the undeniable fact that the right to vote is
a right; any other construction is absurd, and is it not provided that
the stock shall have such rights as shall be stated in the charter or any
amendment thereof. Is not the “power to vote” a power? Is no
voting “a privilege”? May not all these things be limited, restricted
and qualified by charter and amendment under the provisions of this
act? How may we be justified in saying that the Legislature in pro-
viding that the stock should have such rights, privileges and powers
as shall be stated in the charter or any amendment thereof intended
to say “shall have such rights, privileges and powers as shall be stated
in the charter or any amendment thereof and the right o vote, which
right is not subject to the restrictions, limitations and qualifications
which we have authorized.”
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As a generalization, it may be stated that the rights of stockholders
are:

(a) The right to vote, which is to participate by voting in the
management of the corporation.

(b) To share in the division of the earnings of the corporation; and

(¢) To participate ratably in the division of the assets of the cor-
poration upon its dissolution.

All of these are valuable rights and privileges, and all of these are
surely included in the phrase “rights, privileges and powers.” The
statute has not said that some of these “rights, privileges and powers”
may be limited, restricted and qualified, but the language is compre-
hensive. It is certainly broad enough to include, and, unless an
ezception be engrafted upon it, manifestly does include, all such “rights,
privileges and powers.” We cannot remake this statute by saying that
the Legislature intended an exception which it has not expressed.

While we gravely doubt the propriety of any examination into the
purpose of a statute so plain and unequivocally worded, we will con-
sider this very briefly. It is apparent that the primary purpose was
to authorize the issue of classes of stock, which classes should sell for
different prices. Manifestly, then, it was intended that different classes
of stock should be of different values. The value of stock can only be
determined by the “rights, privileges and powers” which it carries with
it. So it appears, and the language of the statute is plain, that it
was intended that such different and unequal “rights, privileges and
powers” should exist in the different classes of stock. In effect this
statute confirms in the people of this State a freedom in the right to
contract. This freedom existed at common law, and upon this point
we deem it unnecessary to refer to authority. The State through its
proper instrumentality, the Legislature, has announced its policy in
the passage of this law, and there being no constitutional objection to
such a law, it must govern and control. Under this law it is permis-
sible, and it is reasonable to suppose that this will be done, to sell
stock having no power to vote at a lower price than stock having the
power to vote. Under this law it is possible to sell stock at its true
value. A corporation may sell what it desires to sell and no more. A
man may purchase precisely that character of interest in the corpora-
tion which he desires to purchase and no more.

We do not presume to take part in the war now being waged among
text-writers as to the advisability of this legislation with regard to the
advantageous conduct of business. We decide only that the thing is
done, and there, for our purposes, the matter ends.

Our understanding of Section 1 of Chapter 19A is, we believe, re-
enforced by an examination of Section 8, which provides that “the
preferences, rights, limitations, privileges and restrictions granted or
imposed with respect to any share of outstanding stock shall not be
impaired, diminished or changed without the consent of the holder
thereof,” which clearly implies that there may be different rights, privi-
leges and powers in classes of stockholders and advances as the only
limitation a salutary provision that the rights already existing of the
stockholders of any particular corporation which is to be converted
into a non-par corporation shall not be disturbed without their consent.

We further believe that the consistent meaning placed upon statutes
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of this nature is apparent from the holding of the case of State vs.
Swanger, 89 S. W., 872; in this case the court without any hesitation
assumed that a statute very similar to Chapter 19A conferred the right
to regulate voting power. The case in question turned upon the validity
or invalidity of such a grant considered in the light of the Constitution
of that State. We harve found no case where a similar statute has
been construed not to grant this power to restrict the right and prwi-
lege of wvoting.

People vs. Emmerson, 134 N. E., 707, is also in point, and shows
that in the absence of constitutional or statutory provisions to the con-
trary the right to prescribe such restrictions and limitations existed in
the incorporators.

We are, of course, confronted with the proposition that if stock of
this nature may be issued the internal management of corporations
will be seriouslv complicated, for instance, in the dissolution of a cor-
poration or an increase or decrease of the capital stock thereof. It is
to our minds absolutely certain that this can have no restraining or
limiting effect upon the statute. These statutes were passed prior to
the passage of the non-par law and apply to stock having a par value.
The statutes in question will govern non-par corporations, but they
must be qualified by Chapter 19A, which is the last expression of the
legislative will.

We repeat again that we are not concerned with the results which
may flow from the issue of this stock, if such issue be authorized by
law. It is, however, quite plain to us that no seriously disturbing
effects will follow, and, in any event, we cannot permit the fact that
the Legislature in passing this act did not pass the best possible act
to achieve results and did not in each instance consider the harmonious
interlocking of statutes, to nullify entirely their well considered de-
cision expressed in the act itself.

Accordingly, you are advised that it is the opinion of this Depart-
ment that a corporation under the provisions of Chapter 19A, Revised
Civil Statutes, 1925, may issue stock of no par value having no right
to vote.

With regard to your second question, it must follow from what we
have said that under the provisions of Chapter 19A, a corporation may
issue stock of no par value divided into classes, which classes possess
an unequal voting ratio. It is proven that the existence of such stock
may complicate even more than the existence of stock entirely without
voting power the internal management of corporations, but we perceive
no distinction which would justify us in holding that while stock might
be issued with no right to vote, stock divided into classes, which classes
possess an unequal voting ratio, could not be issued.

We' desire to acknowledge the assistance courteously tendered us in
the form of briefs and oral argument by Messrs. Chas. L. Black, M. W.
Townsend, W. H. Flippen, John T. Gano, Eugene Locke, Ralph Feagin
and Brady Cole.

) Respectfully submitted,
Pavr D. Pagg, Jr,
Assistant Attorney General.
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Op. No. 2635, Bk. 61, P. 143.

CoRrPORATIONS—FOREIGN CORPORATIONS—OIL AND Gas—Prpe LINE.

1. That Chapter 15, Title 32, refers only to domestic corporations and then
only to such corporations as desire to engage under the provisions therein con-
tained in the business of transporting oil and producing oil.

2. That a company desiring to engage in the pipe line business or the
transportation of oil may be created under the provisions of subdivision 36,
Article 1302, and have all the rights vouchsafed to it in Title 102, R. 8. 1925.

3. That a company dJesiring to engage in the business of maintaining an
0il company may be created under the provisions of subdivision 37, Article 1302.

4. That a corporation cannot be created in Texas to engage in the business
of an oil company and a pipe line company together except under the provisions
of Chapter 15, Title 32.

5. That a foreign corporation may not be admitted under the provisions
of Section 15, Title 32. but a foreign corporation may be admitted under the
provisions of subdivision 36, Article 1302, with the privileges accorded to it
in Chapter 102 to engage in the pipe line business; and a foreign corporation
may be admitted to maintain an oil business under the provision of subdivision
37, Article 1302, but may not be admitted under any law to engage in both
businesses.

ATTORNEY GENERAL’S DEPARTMENT,
Austin, Texas, January 28, 1926.

Mrs. Emma Grigsby Meharg, Secretary of State, Austin, Tezas.

DeAr Mgrs. MEHARG: The Attorney General has received your let-
ter of January 26th together with a supplemental communication of
January 27th in which you ask us for our opinion upon the question
of the right of a foreign corporation engaged in the operating an oil
pipe line to obtain a permit to do business in Texas. In this connec-
tion you have asked us generally to advise you with reference to the
construction of Chapter 15, Title 32, R. S, 1925.

We have noted the suggestion that under the proper construction of
the laws pipe line companies must operate in Texas, if at all, under the
provisions of Chapter 15 above mentioned, and that Chapter 15 is
limited in its operation to domestic corporations.

We have made a careful study of the laws involved in answering
your questions and have given particular attention to the reasons stated
by you in your letter of January 27th, and we beg respectfully to advise
that the opinion of this Department is that a foreign corporation en-
gaged in the business of transporting oil, gas, salt brine and other
mineral is entitled, after complying with the provisions of the law, to
a permit to do business in Texas.

Subdivision 36 of Article 1302, Revised Statutes, 1925, provides for
the creation of domestic corporation

“to store, transport, buy and sell oil, gas,” ete.

Subdivision 37 of this same article provides for the creation of cor-
porations in Texas:

“To establish and maintain an oil business with authority to contract for
the lease and purchase of the right to prospect for, develop and use coal and
other minerals, petroleum and gas,” etc.

It will be noted that under the above quoted subdivisions of the pur-
pose article of our corporation statute the creation of a company to do
an oil business is authorized and the creation of a company to do a pipe
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line business is authorized. Under a line of decisions with which you
are thoroughly familiar, a corporation could not be created having the
power to maintain an oil business and at the same time a pipe line
business.

Article 1529, R. S. 1925, specifically authorizes a foreign corporation
to enter Texas under a permit in these words substantially:

“Any corporation for pecuniary profit, except as hereinafter provided, or-
ganized or created under the laws of any other State of the United States,
desiring to transact or solicit business in Texas shall file a copy of its articles
of incorporation and thereupon the Secretary of State shall issue a permit.
If such corporation is created for more than one purpose, the permit may be
limited to one or more purposes.”

Under the language of this article and the policy of your Depart-
ment, and the decisions of the courts, a foreign corporation could,
prior to the enactment in 1917 of Article 1498, in said Chapter 15, have
been admitted to the State to do either an oil business or a pipe line busi-
ness, but not both businesses. We, therefore, take it that except for the
passage of this act in 1917 no question could have been raised in the in-
stant case had the company applied for a permit to transact a pipe line
business. Chapter 16, which embraces the Act of 1917, above referred
to, sets out with the declaration that it embraces corporations created
for the purpose of transporting oil and gas and producing oil and gas.
This is a peculiar and special provision of our law, in that it combines
two of the purposes which were theretofore enumerated separately in
the purpose article of the general corporation statute. It was a remedial
statute and seems to have been designed to create corporations or to
authorize the creation of corporations with this combined power, but
at the same time it set up for the regulation of corporations of this
character certain restrictions and limitations which did not apply to
other corporations. The manner in which these two separate businesses
may be combined js though the separate incorporation of its pipe line
business and the ownership of the shares of stock of such pipe line
corporation by a parent company, which parent company may engage
in the oil business. Or such parent corporation may, in lieu of engag-
ing directly in the oil and gas producing business, purchase and own the
stock of another corporation engaged in that business, but may not
own more than one oil company nor more than one pipe line company
under the laws of this State or any other single State. Thereupon the
statute sets out this significant provision in Article 1502:

“No corporation organized in any other State or country shall be permitted
to own or operate oil pipe lines or engage in the oil producing business in
this State when the stock of such corporation is owned in whole or in part
by a corporation organized under this chapter.”

This last provision effectively confines the operation of Chapter
15 to companies desiring to engage in both the oil business and the
pipe line business to Texas domestic corporations. A foreign cor-
poration cannot avail itself of the provisions of this chapter. On the
other hand, there seems to be in the language an assertion almost
explicit that foreign corporations may be admitted to operate these
businesses under other laws.

There is no express repeal in any of the statutes which now com-
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prise Chapter 15 of either subdivision 36 or subdivision 37 of Article
1302 above referred to, nor is there anything which would by a neces-
sary implication operate to repeal these subdivisions. Chapter 15 is
designed primarily for the corporation which is to engage in the oil
business and the pipe line business. Its somewhat cumbersome ma-
chinery would hardly be a desirable working basis for a company de-
siring merely to engage in the oil business nor one desiring merely
to engage in the pipe line business, and indeed the manner of organi-
zation and operation of these dual companies could not apply to the
operation of a corporation created to do either single business. We
are, therefore, of the opinion that these two subdivisions remain in-
tact, unaffected in any measure by the provisions of Chapter 15, Article
1504 contains the express stipulation that no provision thereof shall
be construed as limiting, modifying or repealing any part of the law
regulating oil pipe lines.

It is also to be noted that subdivisions 36 and 37 are carried into the
revision of 1925 along with the provisions of Chapter 15, so it was quite
evidently the intention of the Legislature in this recodification to
recognize that they are both at this time effective and operating laws
in this State.

Title 102 of the 1925 Revision, including particularly Article 6022,
deals at length with the regulation and control of the producing and
transporting phases of the oil business and sets out with some partic-
ularity the limitations and restrictions under which pipe line com-
panies operate. This chapter specifically sets out that if any company
organized to do a pipe line business shall accept the regulatory pro-
visions therein contained that it shall thereupon be entitled to exer-
cise all the privileges conferred by the chapter. This chapter does
not confine these duties and privileges to corporations coming within
the provisions of Chapter 15, Title 32, and, therefore, necessarily ap-
plies to any corporation properly engaging in the pipe line business.
One of the rights conferred in this chapter is the right of eminent
domain.

Our conclusion, from the above observation and the study which
we have made of the statutes involved, together with authorities bear-
ing thereon are:

1. That Chapter 15, Title 32, refers only to domestic corporations
and then only to such corporations as desire to engage under the pro-
visions therein contained in the business of transporting oil and pro-
ducing oil.

2. That a company desiring to engage in the pipe line business or
the transportation of oil may be created under the provisions of sub-
division 36, Article 1302, and have all the rights vouchsafed to it in
Title 102, R. S. 1923,

3. That a company desiring to enter in the business of maintain-
ing an oil company may be created under the provisions of subdivi-
sion 37, Article 1302.

4. That a corporation cannot be created in Texas to engage in the
business of an oil company and a pipe line company together except
under the provision of Chapter 15, Title 32.

9. That a foreign corporation may not be admitted under the pro-
visions of Section 15, Title 32, but a foreign corporation may be ad-
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mitted under the provisions of subdivision 36, Article 1302, with the
privileges accorded to it in Chapter 102 to engage in the pipe line
business; and a foreign corporation may be admitted to maintain an
oil business under the provision of Subdivision 37, Article 1302, but
may not be admitted under any law to engage in both businesses.

We trust that we have sufficiently covered the perplexing phases of
this chapter and we again express our appreciation of the very thorough
manner in which you have expressed your own views on these questions.

Very truly yours,
_R. B. Cousins, J=r.,
Assistant Attorney General.

Op. No. 2628, Bk. 61, P. 124.

CoRPORATIONS PURPOSE CLAUSE.

1. A corporation may not be formed for two or more purposes found in
different sections of Article 1302, Revised Civil Statutes, 1925.

2. The Secretary of State should decline to file the charter of a specific
corporation inasmuch as the purpose clause is drawn from two subdivisions of
said Article 1302.

ATTORNEY GENERAL’S DEPARTMENT,
AvustiN, TExas, December —, 1925,

Hon. D. A. Gregg, Acting Secretary of State, Capitol.

DrAr Sir: We herewith return to you the charter of “The Beau-
mont Little Theater.” This charter is not in proper form to be filed
and you should decline to file the same for the following reasons:

The purpose of this charter as stated in Article IT is:

“This corporation is formed for literary and educational purposes for the
promotion of painting, music, dramatic and other fine arts.”

It is evident upon the face of this charter that an attempt is made
to incorporate under both subdivisions 2 and 3 of Article 1302, Revised
Civil Statutes, 1925. By subdivision 2 of said article it is provided that
corporations may be organized for the promotion of any benevolent,
charitable, educational or missionary undertaking. And subdivision
3 provides for the organization of corporations for the support of any
literary and scientific undertaking ; the maintenance of a library or pro-
motion of painting, music and other fine arts.

It has long been held by this Department in accordance with the
recognized line of judicial decision that a corporation may not be in-
corporated under two subdivisions of Article 1302. Article 1304 pro-
vides among other things that the charter of a corporation shall set
forth the purpose for which it is formed. In construing this article
the courts of this State have uniformly held that a corporation cannot
be formed under two of the subdivisions of Article 1302, but that its
purpose must be taken from one of these subdivisions alone. In the
case of Ramsey vs. Todd, 69 S. W., 134, the Supreme Court of this
State spoke as follows:

“Considering these provisions together, we are of the opinion that it was
the intention of the Legislature to authorize a corporation to be formed for
any one or more of the purposes as specified in any one of the subdivisions
and not for two or more purposes as designated in two or more subdivisions.”
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This opinion was explained and limited by the Supreme Court in the
case of Johnston vs. Townsend, 103 Texas, 122, wherein it was specifi-
cally held that a corporation might not be chartered for the transaction
of two distinct businesses. In the instant case we are of the opinion
that the filing of this charter would not result in any of the evils
which the rule that the purpose must be drawn from only one subdivi-
sion of Article 1302 was designed to prevent. However, we do not be-
lieve that the facts of any case would justify you in abrogating the
established rule of law and policy of your office. A dangerous prece-
dent would thus be set and one of which advantage might later be taken
by persons whose motives are not so praiseworthy as those of the
present incorporators. You are advised accordingly that, for the rea-
sons above indicated, you should refuse to file the charter of “The
Beaumont Little Theater” until its purpose clause, which is Article
IT, is so amended as to conform to the requirements of law.

In order that we may not be faced with this proposition the second
time and to promote the rapid incorporation of this organization (since
it has been represented to us that time is of the essence) we have deemed
it advisable to suggest a proper purpose clause for this organization.
Upon first examining the proposition it might appear that incorporation
should be sought under Section 44 of Article 1302.

In our opinion this particular organization should not be chartered
under said Section 44, which relates strictly to commercial and business
enterprises.

We suggest that a proper purpose clause for an organization of this
nature would read as follows:

“This corporation is formed for the promotion of music, painting and the

drama through the medium of concerts, musicales, lectures, art exhibits,
dramatic reading and the presentation of plays.”

Yours very truly,
Pauon D. Pagg, J=r.,
Assistant Attorney General.

Op. No. 2627, Bk. 61, P. 116.

CoRPORATIONS—EDUCATIONAL CORPORATIONS—CONSTRUCTION OF SUB-
DIVISION 2 OF ARTICLE 1302, REvisED CiviL STATUTES, 1925.

1. The term “educational” as applied to corporations organized under sub-
division 2 of Article 1302, Revised Civil Statutes, 1925, refers to corporations
having as their primary object the imparting of knowledge, by giving instruc-
tion in some recognized field of study.

2. Incidental educational benefits to be derived from the functioning of a
corporation will not stamp such corporation as educational in its nature.

3. Where it is apparent from the purpose clause contained in the proposed
charter of a corporation that the primary ohject of its creation is to advertise
well known business enterprises, and that the educational benefits to be de-
rived from carrying out such function are purely incidental, the creation of
such corporation as an educational undertaking under subdivision 2 of Article
1302, Revised Civil Statutes, 1925, is unauthorized.
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ATTORNEY (GENERAL’S DEPARTMENT,
AvusTIN, TEXAS, December 18, 1925.

Hon. D. A. Gregg, Acting Secretary of State, Capitol.

DEar Sir: Your letter of the 14th instant, addressed to the Attorney
General, enclosing proposed charter of Dendy’s Colleges of Amarillo,
Texas, has been handed to me for attention. You desire to be advised
whether the purpose clause contained in the proposed charter is suffi-
cient to authorize the incorporation of the company under subdivision
2 of Article 1302, Revised Civil Statutes, 1925.

The purpose clause is as follows:

“This corporation is formed for the purpose of supporting an educational
undertaking, in an effort to educate members of the public as to the proper
use of cosmetics, beauty culture, barbering, and scalp and skin treatments and
the cure of diseases of the skin and scalp, and a through knowledge of the
nerves and muscles of the head, face and neck, and any and everything apper-
taining to manicuring, using of cosmetics, marcelling, barbering and all and
everything in connection with beauty culture and beauty work, and treatment
of skin and scalp diseases and infections, for the purpose of and with a view
of being a benefit to the general public.”

Subdivision 2 of Article 1302, Revised Civil Statutes, 1925, author-
izes the creation of private corporations for ‘“the support of any benevo-
lent, charitable, educational or missionary undertaking.” Chapter 9 of
Title 32, Revised Civil Statutes, 1925, deals with religious, charitable
and educational corporations. Subdivision 2 of said chapter is con-
fined to educational corporations. This subdivision relates to corpora-
tions created for educational purposes under subdivision 2 of Article
1302, above quoted. Article 1411 of said subdivision provides that the
directors or trustees named in the charter of any college, academy,
university or other corporation to promote education, may make all
necessary by-laws, elect and employ officers, professors, teachers and
agents and fix their compensation. Article 1410 refers to the faculty
of such educational institutions. Article 7094, Revised Civil Statutes,
1925, exempts corporations formed for “strictly ‘educational purposes”
from the payment of a franchise tax.

The foregoing references indicate the important enactments of law
relating to corporations formed for educational purposes. The question
is: Does the purpose stated in the proposed charter of Dendy’s Col-
leges indicate that the corporation is being created for educational
purposes ?

The primary functions exercised by a corporation will determine its
character. Thus an educational corporation exercises functions that
primarily relate to the giving of instruction in useful and recognized
subjects. The fact that educational benefits may be derived as inci-
dents to the functioning of a corporation is not sufficient to authorize
its creation under a statute dealing with educational undertakings. As
said by the Court of Appeals of New York in the case of In re De
Peyster’s Estate, 104 N. E., 714:

“A corporation or association organized exclusively for scientific, literary,
library, patriotic, or historical purposes, or for any one of such purposes, is
necessarily to some extent educational in its nature, and in the results attained
from such organization. An exclusively historical society does not gather
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books, manuscripts, pictures, and antiquities simply to hoard them. Its pur-
pose is not alone to discover and preserve things and facts of historical value,
but to keep and record them that they may be seen, read and studied, that
greater knowledge may be attained from them. The Legislature, in including
educational corporations or associations in the first part of the statute quoted,
intended corporations or associations engaged in something more than the
incidental education which is necessarily derived from corporations organized
exclusively for scientific, literary, library, patriotic, or historical purposes.”

A business having for its purpose the advertising of goods, wares and
merchandise, or the advantage to be derived from wearing clothing
fashioned in a certain stvle, would necessarily in carrving out the
-objects of its organization incidentally give instruction to the public.
'The fact that the public or a limited number of persons may derive
educational advantages from the incidental instruction by such enter-
prise, would not stamp it as primarily educational in its nature. The
functioning of the various corporations organized under the laws of
this State no doubt results incidentally in the instruction of the public
or of a limited number of persons in subjects of general interest to the
business world. In the sense that instruction is the imparting of
knowledge, no enterprise can be undertaken from which educational
benefits are not incidentally derived.

The test that must necessarily be applied to any enterprise to de-
termine whether it is primarily educational in its*nature should exclude
the educational results that are purely incidental. The paramount
purpose of power of the enterprise must alone determine the nature
of its undertaking. The powers and functions of all enterprises are
the outgrowth of educational developments, and the common experience
of men will determine the application of such powers and functions to
any given enterprise. The development of the enterprises known to
the world has resulted in the grouping of related functions which have
been drawn to specific enterprises, and each of such enterprises is dis-
tinguished one from the other by the primary function within each
group drawn to it. Such enterprises may embrace common functions
that are subsidiary and incidental to the exercise of that paramount
function. This is common knowledge, and even the courts of our land
would take judicial notice of the fact. It may be safely assumed that
a legislative body, whose personnel is composed of men drawn from all
the walks of life, in enacting legislation authorizing the incorporation
of business enterprises is cognizant of the common experience of man-
kind that paramount functions are peculiar to certain enterprises. It
follows, we think, that the Legislature has classified corporations under
our laws according to the principal function exercised by the enterprise
from which it has its inception.

The paramount function of an educational undertaking is to impart
knowledge by giving instruction in a field of study recognized by so-
ciety and not inimical to social welfare. The Supreme Court in the
case of Conley vs. Daughters of the Republic, 156 S. W., 197, gives to
the term “education” a broad meaning. Mr. Chief Justice Brown
says:

“Whatever educates is within the meaning of educational undertaking. Edu-

cation in the sense as used in the statute includes in its broadest sense not
merely the instruction received at school or college, but the whole course of
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training, moral, intellectual and physical; is not limited to the ordinary in-
struction of the child in the pursuits of literature. It comprehends a proper
attention to the moral and religious sentiments of the child. And it is some-
times used as synonymous with learning.”

1t would appear that the foregoing definition is sufficiently broad
to include every undertaking that educates or tends to educate, if the
principle that the primary function of the undertaking must stamp its
character, be ignored. The court does not say that an undertaking is
educational in its nature simply by virtue of the fact that incidental
educational benefits may be derived from its operation. The court
simply holds that the purpose for which the Daughters of the Re-
public was created were educational in the highest sense of the term,
in that the organization was undertaking to preserve the traditions
of the Republic of Texas by a study of its history and to educate the
rising generation in that history, to the end that the emotions of pa-
triotism might be inculcated in the hearts of our citizenship. This
was in effect saying that the primary purpose for which the organi-
zation was created was to impart knowledge by giving instruction.

That our Legislature intended that corporations created for educa-
tion should have their powers defined within a group of powers which
was the outgrowth of the developments of strictly educational enter-
prises, is exemplified by the fact that subdivision 2 of Chapter 9, Re-
vised Civil Statutes, 1925, dealing with educational corporations, de-
fines the powers of the faculty of educational institutions and grants
to the trustees of such institutions the authority to provide for teach-
ers and agents. In short, the Legislature has undertaken to authorize
the creation of educational institutions under subdivision 2 of Article
1302, Revised Civil Statutes, 1925, and to define the rights and duties
of corporations so organized in enactments that relate to colleges,
academies, universities and other corporations organized for the pur-
pose of promoting education. Again in Article 7094, Revised Civil
Statutes, 1925, the Legislature has exempted from the payment of a
franchise tax corporations organized for “strictly educational pur-
poses.” It is pertinent to our inquiry to determine whether all cor-
porations organized under subdivision 2 of Article 1302, Revised Civil
Statutes, 1925, for educational purposes are exempt from the payment
of a franchise tax, or whether the exemption is determined by the
powers exercised by the corporation.

In an opinion rendered by Hon. C. M. Cureton, Attorney General,
on the 26th of March, 1919, the Secretary of State was advised that a
corporation chartered as an educational undertaking is by force of
the law a strictly educational institution and that its purpose- and only
purpose by reason of the law is a strictly educational one. The ques-
tion for determination was whether a business college incorporated
as an educational undertaking under Section 2 of Article 1302 is ex-
empt from the payment of a franchise tax under Article 7094. After
discussing the authorities bearing on the question of the exemption of
educational enterprises from taxation, Mr. C. W. Taylor, Assistant At-
torney General, who wrote the opinion says:

“The above reasoning leads us to the conclusion that the word ‘strictly’ used

in the clause for strictly educational purposes embodies in the statute exempt-
ing certain corporations from the franchise tax, has no signification or mean-
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ing. because a corporation chartered as an educational undertaking can law-
fully engage in no other pursuit. It is bound by the purpose clause of its
charter, which is limited by the statute under which it is incorporated. In
other words, a corporation chartered as an educational undertaking is by
force of the law a strictly educational institution, and its purpose and only
purpose is hy reason of the law a strictly educational ome. So, to our minds,
the Legislature has added nothing to the meaning of this clause by inserting
therein the word ‘strictly.””

In view of the foregoing, the conclusion seems inevitable that an edu-
cational undertaking as contemplated by subdivision 2 of Article 1302,
Revised Civil Statutes, 1925, means a corporation having for its pri-
mary purpose the giving of instruction in some recognized field of
knowledge, and that corporations may not be created under this sub-
division of our statute where it is apparent that the instruction to be
given and the educational benefits to be derived therefrom are inci-
dental to the exercise of the primary functions of the corporation.
The Legislature intended that corporations created under this sub-
division of the statute should engage in something more than the in-
cidental education which is necessarily derived from business enter-
prises whose primary purpose is to advertise the merits of a particular
business undertaking.

The purpose clause of the proposed charter you have submitted to us
in our opinion indicates on its face that the primary object of the pro-
posed corporation is to advertise well known business undertakings. It
does not appear from the proposed charter that it is the purpose of this
corporation to instruct those who might be interested in following
the occupations of barbering or beauty culture in the science of those
callings. There are barber shops and beauty parlors throughout the
State of Texas and there are business enterprises engaged in handling
cosmetics and other articles and appliances used in these occupations. In-
attempting to generally instruct the public in the matters indicated,
it would appeac that primarily a system of advertising will be en-
gaged in, which, as far as the purpose clause contained in the charter
1s concerned, would be the primary object of the corporation. We do
not believe that it was contemplated by our Legislature that the various
business enterprises of this State might be advertised by corporations
seeking a charter under the educational clause of Article 1302, Revised
Civil Statutes, 1925.

Believing that the statement of the purpose clause in the proposed
charter shows on its face that the primary object of the corporation
is to engage in the business of advertising beauty culture, and that
the educational benefits to be derived therefrom are purely incidental,
we have concluded that said proposed enterprise may not be engaged in
under that part of the law permitting the creation of educational cor-
porations.

You are therefore respectfully advised that the charter submitted
with your letter should not be received and filed by you as there is
no authority in law for the creation of corporations of this character
under subdivision 2 of Article 1302, Revised Civil Statutes, 1923.

Yours truly,
Geo. E. CHRISTIAN,
Assistant Attorney General.
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Op. No. 2623, Bk. 61, P. 135.

CorpPORATIONS—BLUE SKY Law—ARTIcLE 580, REVISED CIvIiL STA-
TUTES OF 1935, CONSTRUED.

1. In all cases where capital stock has been or shall be increased subse-
quent to the date of August 15, 1923, when the Blue Sky Law became effective,
the provisions of said Blue Sky Law must be complied with before offering
stock for sale,

2. The phrase “capital stock” as used in Article 580, Revised Civil Statutes,
1925, includes both actual and potential stock, and an increase of either the
authorized capital stock or of stock actually paid in will bring a concern
within the operation of the Blue Sky Law.

3. The statute construed: Chapter 52, page 114, General Laws, Second
Called Session of the Thirty-ecighth Legislature, being the Blue Sky Law. A
sale of treasury stock by the Rio Grande Valley Dairy Association would vio-
late the laws of this State if a permit for the sale under the Blue Sky Law
should not be secured.

ATTORNEY GENERAL’S DEPARTMENT,
AvustiN, TeExAs, December 4, 1925.

Hon. Emma Grigsby Meharg, Secretary of State, Capitol.

DEear Mapanm: This is in reply to your communication of Novem-
ber 30, 1925, written by Honorable Lee Curtis, Chief of the Blue Sky
Division of your Department. The question submitted is quoted from
your letter as follows:

“A foreign corporation chartered under the laws of New Mexico in April,
1916, secured a permit to do business in Texas on the 4th day of August, 1916.
On the 15th day of June, 1923, the corporation increased its authorized capital
stock from $50,000 to $100,000 by amendment to its New Mexico charter. A
certified copy of this amendment was filed with the Secretary of State of
Texas on December 22, 1924. The corporation now desires to sell in Texas
the unsubscribed portion of said $50,000 increase of capital stock. Would
the sale of said stock be a violation of the law if a permit for the sale under
the Blue Sky Law is not secured?” ’

Chapter 52 of the General Laws of the Second called Session of the
Thirty-eighth Legislature, which is known as the Blue Sky Law, was
passed for the purpose of preventing the sale of securities without super-
vision by the State. This fact clearly appears from the emergency
clause, which is Section 29 of said Chapter 52, and which reads as fol-
lows:

“The fact that Texas has in recent years been flooded with worthless securi-
ties issued and sold by irresponsible parties to the people of this State result-
ing in great loss to investors, especially wage earmers, a class less able to
stand such losses, and the fact that many companies have organized and made
their domicile or home office in this State and sold worthless securities through
the mails and otherwise to people in other States by reason of inadequate
laws in this State, called for the enactment of laws to protect the citizens
of Texas from such waste and imposition,” etc.

The purpose of similar laws has been well stated by Mr. Justice
McKenns of the Supreme Court of the United States in the case of
Hall vs. Geiger-Jones Company, 242 U. S, 539. He says:

“The name that is given to the law indicates the evil at which it is aimed;
that is, to use the language of a cited case, ‘speculative schemes which have
no more basis than so many feet of “Blue Sky,”’ or, as stated by counsel in
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another case, ‘to stop the sale of stock in fly-by-night concerns, visionary oil
wells, distant gold mines and other fraudulent exploitation.’ Even if the
descriptions be regarded as rhetorical, the existence of evil is indicated and
a belief of its detriment; and we shall not pause to do more than state that
the prevention of deception is within the competency of government and that
the appreciation of the consequences of it is not open for our review.
Trading Stamp cases; Rast vs. Van Deman & L. Company, 240 U. S, 342;
Hammer vs. Little, 240 U. S., 369; Pitney vs. Washington, 240 U. S., 387.”

By Article 580 of the Revised Civil Statutes, which is ‘Section 2 of
said Chapter 52, it is provided that:

“Every concern which shall hereafter be formed or created or which shall
hereafter attempt to increase its capital stock or commence the transaction
of business in this State shall before offering for sale * * * any stock
* * * file in the office of the Secretary of State * * * an application
for a permit to sell any of the securities mentioned herein or any other securi-
ties offered or to be offered for sale. * * *»

By Article 591, which is Section 9 of said Chapter 52, it is provided
that:

“Any person, broker, agent, joint stock company, co-partnership or other
company, individual or organization, domestic or foreign, sending advertising
matter through the mail, by express, telegram or otherwise, wholly within this
State, offering for sale, or selling any of the securities enumerated in the
second article of this title without first having been issued a permit as pro-
vided herein, shall be deemed guilty of having violated the provision of
this title.”

Article 1081 of the Penal Code of this State reads as follows:

“Any person who shall sell or offer for sale or in any manner be concerned
with selling or offering for sale any stock of any concern embraced within the
provisions of this chapter, for whose sale no permit, as herein required, has
been issued shall be confined in the penitentiary for a term not exceeding ten
years.”

It is plainly to be seen that obtaining a permit is a prerequisite for
the sale of stock as defined by this law and a sale without a permit is
a violation of said law.

By careful reading of Section 2 (Article 580), we find that there are
three classes of concerns which are required to abtain these permits.
They are as follows:

Concerns which: (a) “shall hereafter be formed or -created,”
(b) “shall hereafter attempt to increase” their “capital stock,” and
(¢) “commence the transaction of business in this State.”

It is plain that the Rio Grande Valley Dairy Association was formed
and created prior to the passage of the Blue Sky Law and also that it
commenced the transaction of business in this State prior to the passage
of such law. We do not attempt to construe what is meant by classi-
fication “c” inasmuch as we do not consider it necessary in determin-
ing the instant case. We proceed then to determine the question whether
the corporation in question has attempted to increase its capital stock
subsequent to the becoming effective of the Blue Sky Law.

The facts are these: The Rio Grande Valley Dairy .\ssociation was
chartered under the law of New Mexico in April 1916, and securéd a
permit to do business in Texas on August 4, 1916. On the 15th day of
June, 1923, the corporation increased its authorized capital stock from
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$50,000 to $100,000 by amendment to its New Mexico charter. A
certified copy of this amendment was filed with the Secretary of State
of Texas on December 22, 1924. The corporation now desires to sell
in Texas a considerable amount of the unsubscribed portion of the
$50,000 increase of its capital stock.

This incrcase of capital stock by amendment of charter occurred
prior to the date when the Blue Sky Law became effective, hence said
act of amendment was not effectual to bring the corporation within
the operation of the Blue Sky Law. True, this amendment was not
filed in the office of the Nccretarv of State of Texas until the Blue Sky
Law had become effective, but the filing of said amendment was not,
in our opinion, an attempt to increase the capital stock, but, rather,
a notice that the authorized capital stock had been increased. Hence,
it is clear that the increase of the authorized capital stock being con-
summated prior to the date when the Blue Sky Law became effective
did not operate to bring the corporation within the provisions of that
law.

Now, it is a cardinal and universal rule that it is not permissible
to interpret what requires no interpretation (Sedgwick on Construction
of Statutes, 194), but it is an equally strong rule that where the statute
is ambiguous reference should first be had to the legislative intent.
The clear intention of this law is that all parties proposing to market
their stock shall first obtain a permit from the State. Now, if the
term “capital stock” in this law be construed to mean only authorized
capital stock, then the purpose of the law could readily be defeated
by an increase of authorized capital stock prior to the date when the
Blue Sky Law became effective, the unsubscribed shares of said increase
later to be disposed of without a permit. Of course, only foreign cor-
porations and certain domestic corporations excepted from the statu-
tory provision that all stock must be subscribed could take advantage
of this apparent loophole in the law, but we do not perceive that this
should alter the effect of the legal proposition here involved.

In 14 Corpus Juris, page 383, we find the following discussion of
capital stock:

“Actual and Potential Stock. Actual stock is stock which has been sub-
scribed for and which has either been paid in or is subject, under legal com-
pulsion, to be paid in, while potential stock is merely the power under the
charter or governing statute to acquire a capital stock. Merely authorized
capital stock has no existence or validity until it is actually issued or sub-
scribed for. Whether the term ‘capital stock’ or ‘capital’ refers to the actual
capital stock or capital which has been paid in or subscribed or to the nom-
inal or authorized capital stock not fully subscribed depends upon the con-
nection in which the term is used. Ordinarily the term as employed in a
statute means the actual capital stock or capital, but it may refer to the
potential or authorized capital stock when such an intention appears from
the connection. If capital stock has been issued or subscribed for it is actual
and valid stock, although it may not have been actually paid in, and in such
case it is within the term ‘capital stock’ as employed in a statute, unless, as
is sometimes the case, there is something to show an intention to refer to
paid-up capital only.”

From this discussion the ambiguity of the term “capital stock™ be-
comes apparent. It may signify authorized stock, stock subscribed,
or stock paid in.
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In the case of Commonwealth vs. Railway Company, 129 Pa., 405,
there was under consideration a statute which authorized the railway
company to borrow money not exceeding in amount “one-half of the
par value of the capital stock.” The authorized capital stock of the
railway company was $1,000,000; the amount paid in was 10 per cent
of the authorized stock, or $100,000. The railway company sought to
borrow $250,000 and contended that the term “capital stock” as used
in the statute in question meant “authorized capital stock,” or in
other words, that it was permitted to borrow money not exceeding in
amount one-half of $1,000,000, or $500,000. The court, however, held
that it was the manifest intention of the Legislature that the railway
company should be permitted to borrow money not exceeding in amount
one-half of its actual capital stock or the amount paid in. The rail-
way company accordingly was held to have no right to borrow more
than $50,000, or one-half of the par value of stock actually paid in.

In the case of City of Philadelphia vs. Ridge, etc., Railway Com-
pany, 102 Pa., 190, the Supreme Court of Pennsylvania considered a
taxation statute in which it was provided that “said company shall
annually pay * * * a tax of six per centum upon so much of any
dividend declared which may exceed six per centum upon their said
capital stock.” The authorized capital stock of the railway company
was $750,000, the amount paid in was $420,000. The company con-
tended that the term “capital stock” as used in the statute meant
“authorized capital stock”; or in other words, that the six per cent
tax should be paid upon so much of a dividend as exceeded six per cent
of $750,000, which is to say, $45,000. The court held, however, that
the term ‘capital stock” as used in the statute meant capital stock
actually paid in and that the company should pay the six per cent tax
of the dividend exceeding six per cent of $420,000, which is to say,
$22,000. The holding was based upon the ground that where the
statute is ambiguous the court will look to the legislative intent, and
an interpretation of the statute for its terms will not be adopted which
will permit that intent to be defeated if the statute is reasonably sus-
ceptible of another interpretation whereby the legislative intent will be
secured. In this case it was plainly the intention of the Legislature
that there should be an exemption from taxation on an amount of
profit aggregating six per cent of the stock actually paid in, or work-
ing capital, and not that there should be an exception of an amount
aggregating six per cent of the authorized capital stock, since this
authorized capital stock might be increased from time to time in such
manner as to prevent the payment of any taxes whatsoever. See also
city of Philadelphia vs. Railway Company, 52 Pa., 177.

In conformity with the logic of these cases, we construe the phrase
“shall hereafter attempt to increase its capital stock” to mean an at-
tempt to increase either the authorized capital stock or the capital
stock actually subscribed or paid in.

In order to increase the actual capital stock it is of course necessary
that the said stock shall be offered for sale. This we understand has
been done, and accordingly the concern in question is one which is
required to obtain a permit under the Blue Skv Law. By a refinement
of logic it might be argued that the concern is not required to obtain
a permit before it has advertised its stock for sale at least once, inas-
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much as until it has done this it does not come within the class of
concerns required to obtain a permit. We do not believe, however, that
this somewhat hypercritical question enters into the state of facts now
before us for discussion.

Accordingly, you are advised that the phrase “capital stock” as used
in Article 580 of the Revised Civil Statutes of 1925 includes both
actual and potential stock, stock authorized and stock actually paid in,
and that an attempted incrcase of either the actual or potential stock
will bring a concern within the operation of the Blue Sky Law. You
are further advised that, in view of this definition, a sale of stock by
the Rio Grande Valley Dairy Association (taking the facts as sub-
mitted by you to be correct, and taking in consideration the additional
fact, which we understand to be true, that the said Dairy Association
has already offered this stock for sale) would be a violation of the law,
if a permit for the sale under the Blue Sky Law is not secured.

Respecttully,
Paur D. Pagg, Jr.,
Assistant Attorney General.

Op. No. 2608, Bk. 61, P. 149.

CORPORATIONS—STATUTE AUTHORIZING IssuaNCE BY CErRTAIN CoRr-
PORATIONS OF SIARES OF STockK Havixg No Par VALuE.

1. Chapter 77, Acts of the Thirty-ninth Legislature, authorizing the issu-
ance by corporations of shares of stock baving no par value, does not trans-
gress Section 6, Article 12, of the Constitution, forbidding corporations to
issue stock or bonds except for money paid, labor done, or property actually
received.

2. Corporations authorized to issue shares of stock having no par value
may comply with Section 3, Article 10, of the Constitution, whereby corpora-
tions are required to keep for inspection at their public offices books showing
the amount of capital stock subscribed, the names of the owners of the stock,
the amounts owned by them, respectively, and the amount of stock paid and
by whom, by causing such books to show the amount of tangible assets con-
tributed by the stockholders and dedicated to the corporate purposes, the
amount of authorized non par value shares, the consideration for which same
may be sold., the amount paid by each holder of such shares for the number
held by him, and the names of the respective owmers.

3. Satisfactory evidence that at least ten per cent of the authorized shares
of stock to be issued without nominal or par value has been subscribed and
paid for in an amount not less than twenty-five thousand dollars may be
furnished hy the incorporators or directors, as required by Section 4, through
an affidavit executed in the manner and form prescribed by Article 1127,
Revised Civil Statutes.

4.. Under the provisions of the act, before a corporation may be authorized
to issue shares of stock without par value it must be shown that at least ten
per cent of such shares proposed to be issued has been paid for in an amount
not less than twenty-five thousand dollars, and this exclusive of the capi-
talization represented by shares of capital stock having a par value.

5. The act includes all private corporations organized for profit except
railroad companies and corporations placed under the supervision of the Com-
missioner of Insurance or the Commissioner of Banking.
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ATTORNEY GENERAL’S DEPARTMENT,
AvusTIN, TExas, June 30, 1925,

Hon. D. A. Gregg, Acting Secretary of State, Capitol.

DEar Sir: The Attorney General acknowledges your letter of the
26th instant having reference to Chapter 77, Acts of the Regular Ses-
sion of the Thirty-ninth Legislature, whereby private corporations
created under the laws of Texas are authorized to provide for the
issuance of shares of stock without any nominal or par value.

After requesting a general construction of the statute you make the
following inquiries:

“2. Is this act constitutional?

“3. In showing the amount of capital stock subscribed and paid, what evi-
dence shall the Secretary of State be authorized, under the law, to require,
and how shall it be required to be shown to the satisfaction of the Secretary
of State that the amount is paid in?

“4, The act provides that the minimum capital of a corporation created
with non par value shares, shall be $25,000. Where a corporation has both
par value and non par value shares, can the showing be made under Articles
1125-1130, inclusive, as to the par value shares exclusive of the non par value
shares?

“5. Will the $25,000 required by this statute have to be shown from the
non par value shares, or non par value and par value shares combined?

“g. If from each class of stock combined the %25,000 is to be taken, then
what showing is required to be made as to the amount of non par value shares
being subscribed and paid?

“7. \What class of corporations does the non par value law apply?”

The statute in question is entitled:

“An Act authorizing any private corporation for profit, hereafter or heretofore
organized under the laws of this State, other than corporations authorized to
conduct a banking or insurance business, to issue shares of its stock without
nominal or par value, in such classes, with such preferences and for such con-
siderations as may be prescribed and specifying the form of certificate for
such stock; and providing for filing with the Secretary of State statement
showing total shares of all stock to be issued, classes thereof and actual con-
sideration received by the corporation for shares issued without nominal or
par value; and providing for not less than ten per cent of authorized number
of said shares to be subscribed and paid for; and providing for the payment
to the State of filing fees and franchise tax on stock without nominal or par
value and determining the basis for computing such fees and tax; and pro-
viding for converting outstanding shares of stock with nominal or par value
into shares without nominal or par value and regulating and prescribing the
method thereof; exempting corporations issuing shares without nominal or
par value from provisions of Articles 1125 to 1130, inclusive, and Article 1141
of Revised Civil Statutes; and providing a penalty for a refusal or failure
to make and file any report or certificate required by this act; and providing
the privileges and powers of this act shall be in addition to and not in re-
striction or limitation of those now conferred by law and that invalidity of
part of this act shall not affect or impair other provisions, and declaring an
emergency.”

The title fairly covers the subject matter of the act. Prior to the
passage of this statute no law of this State expressly provided for the
issuance by private corporations of stock without nominal or par value.
However, corporations organized under the laws of other States per-
mitting the issuance of such shares of stock have been admitted into
Texas. The case of American Refining Company vs. Staples, 260
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S. W, 614, 269 S. V., 420, involved the basis of computation for the
franchise tax of such a corporation. Probably it was a fair implica-
tion from the statutes of this State that the capital stock of a private
corporation organized under our laws should be divided into shares
having a face value equal to a definite portion of the total capitaliza-
tion. Under Article 1123, Revised Civil Statutes of 1911, articles of
incorporation were required to set forth, among other things, the
amount of capital stock and the number of shares into which it was
divided. The franchise tax provided for by law was to be computed
upon the amount of authorized capital stock. In certain instances the
maximum or minimum of capital stock was prescribed by statute. All
these statutes, taken together, probably indicated a purpose on the
part of the Legislature that all corporations should have a definite
fixed capital stock to be expressed in terms of dollars and cents, and
this amount was to be divided into shares, each representing an aliquot
part of the amount for which the corporation was capitalized.

It is a general impression that shares of stock without par value
are a recent development of corporate business. As a matter of fact
such no par shares are not new, but have existed in England and this
country for many years. It is true, however, that for a long time their
issuance has not been prevalent until the recent enactment of statutes
in several of the States authorizing the formation of corporations with
shares of stock having no par value. These statutes have had com-
paratively little judicial interpretation. A few cases involving their
construction are annotated at 19 A. L. R., 131. Wherever the statutes
have been attacked they have been upheld. We know of no reason in
the public policy of this State which militates against the validity of
the Act of the Thirty-ninth Legislature with respect to the organiza-
tion of such corporation. In State vs. Sullivan, 221 S. W., 728, the
Supreme Court of Missouri discuss at length the right of the Secretary
of State of Missouri to decline to issue a permit to such a corporation to
transact business within the State. Since the statutes of Missouri did
not authorize the issuance of no par value shares by a domestic corpora-
tion the Secretary of State doubted that such a foreign corporation could
lawfully transact its business there. The Supreme Court of the State
held in favor of the corporation. An analysis of the case will disclose
a specific statute upon which the holding could be founded, but the
opinion contains an elaborate and valuable discussion of many ques-
tions that may arise in connection with a law authorizing no par value
stock. We refer you to a report of that case as perhaps the best gen-
eral conmstruction of no par value statutes which our research has
afforded. In the American Refining Company case, supra, no question
was made as to the right of such a foreign corporation to procure a
permit to do business in this State, but we are left to infer that the
Supreme Court of Texas would have been in accord with the Missouri
decision.

In considering your inquiry as to the constitutionality of the Act of
the Thirty-ninth Legislature, we have believed it our duty to resolve
affirmatively, if possible, any doubt that may exist in our own minds.

Article 12 of our Constitution relates particularly to private cor-
porations. The only limitation upon the issuance of stock is contained
in Section 6, as follows:
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“No corporation shall issue stock or bonds except for money paid, labor done,
or property actually received, and all fictitious increase of stock or indebted-
ness shall be void.”

By Section 3 of the statute enacted by the Thirty-ninth Legislature
it is provided that:

“Corporations may issue and dispose of their authorized shares having no
nominal or par value for such consideration as may be prescribed in the
original charter or any amendment thereof; or, if no consideration is so pre-
scribed, then for such consideration as may be fixed by the stockholders at
a meeting duly called and held for the purpose, or by the board of directors
when acting under general or special authority granted by the stockholders,
or by the board of directors when acting under general authority conferred
by the original charter or an amendment thereof; such consideration to be in
the form of money paid, labor done, or property actually receired.”

Thus the act specifically provides for compliance with Section 6 of
Article 12 of the Constitution. If this were not true it would never-
theless be our duty to give such construction to the statute as would
avoid any conflict with the constitutional provision. In Randle vs.
Wynona Coal Company, 206 Ala., 254, 89 So., 190, 19 A. L. R., 118,
it was held that a similar statute, apparently without such provision
as that portion of Section 3 above quoted, did not conflict with an
identical constitutional requirement.

It is further provided that such shares shall be fully paid stock and
not liable for any future call or assessment thereupon, nor shall the
subscriber or holder be liable for any future payments. By express
requirement the consideration for the issuance of such stock must be
in the form of money paid, labor done, or property actually received.
It is apparent that fictitious stock of this character may not be created,
and that no shares of stock without par value may be issued unless
fully paid for at the consideration fixed by one of the methods pre-
scribed in Section 3. Under the law there may be no unpaid balance
of the consideration for such stock to which the corporation’s creditors
may look for payment of their debts. We believe, however, that if
such shares were issued in violation of this provision upon credit or
for a consideration less than the amount fixed as their selling price,
creditors could recover from shareholders the difference between the
amount actually paid for their stock and the amount required to be
paid through the action contemplated by Section 3. The purpose of
the constitutional provision and of all laws relating to the liability
of shareholders of an insolvent corporation to its creditors is to pre-
vent the evasion of full payment for stock and to prevent a fictitious
capitalization which might induce persons dealing with the corporation
to extend credit on the faith of capital stock not actually representing
valuable properties subject to seizure for debt. It is the design of our
corporation laws to compel the performance of agreements by subscribers
to corporate stock that they will contribute a specific sum. The law is
satisfied if the shareholders are made to answer creditors in the sum
they have agreed to pay, thereby protecting the public against decep-
tion by unpaid capital stock, and it is immaterial to creditors whether
the shares issued. if paid for, have any nominal value. One of the
main arguments for the legislation enacted at the last session was that
the public could not be deceived by any inflated capitalization.
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A graver question is raised by the language of Section 3, Article 10,
of the Constitution, in part as follows:

“Every railroad or other corporation organized or doing business in this
State under the laws or authority thereof shall have and maintain a publie
office or place in this State for the transaction of its business, where transfers
of stock shall be made, and where shall be kept for inspection by the stock-
holders of such corporation books in which shall be recorded the amount of
capital stock subscribed, the names of the owners of the stock, the amounts
owned by them, respectively, the amount of stock paid and by whom, the trans-
fer of said stock, with the date of the transfer, the amount of its assets and
liabilities, and the names and places of residence of its officers.”

This article of the Constitution deals particularly with railroads, but
Section 3 applies, apparently, to all corporations organized or doing
business in this State. The question, therefore, presents itself as to
whether a corporation which has issued, or has authority to issue,
shares of stock without a nominal value can comply with the constitu-
tional requirement that it keep books for inspection showing the amount
of capital stock subscribed, the amount owned by each stockholder, and
the amount of stock paid. Does a corporation whose shares of stock
are without par value have an “amount of capital stock” which ma
be shown by its books? :

The term “capital stock” has been defined as “the property of the
corporation contributed by its stockholders or otherwise obtained by it
to the extent required by its charter.” Williams vs. Western Union
Telegraph Company, 93 N. Y., 162-188. It has been said “that the
capital stock of a corporation is like that of a co-partnership or joint
stock company, the amount which the partners or associates put in as
their stake in the concern.” Berry vs. Merchants Exchange Company,
1 Sandf. Chan., N. Y., 280, quoted with approval in Williams vs.
Western Union Telegraph Company, supra. The Supreme Court of
North Carolina has defined it as “the fund forming the basis of a cor-
poration’s business transactions.” Hobgood vs. Ehlen, 141 N. C., 344,
53 S. E, 857. Like definitions have been offered by the courts of
other States, and by text-writers whose works are accepted as authority.
In Clark and Marshall on Law of Private Corporations, Volume 2, 372,
it is said:

“The term ‘capital stock,” properly speaking, signifies the amount subscribed
and paid in or secured to be paid in by the shareholders of a corporation.”

Again the same writers say:

“Capital stock of a corporation as we have just seen is the amount sub-
scribed and paid for by the shareholders or secured to be paid in, and upen
which it is to conduct its operations.”

The capital stock of a corporation is to be distinguished from its
capital, which constitutes the aggregate of its assets or properties.
However much the capital of a corporation may increase through ac-
cumulation of profits or enhancement in the value of its properties, or
however much it may be reduced by losses or by a decrease in property
values, the amount of capital stock remains the same unless it is in-
creased or reduced by or under legislative authority. The term “cap-
ital stock” indicates a relation between the corporation and its share-
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holders. There must be a contract between the corporation and sub-
scribers for stock in order that shares of stock may be issued. The
word “capital” as applied to corporations does not involve this im-
plication. ‘

“Capital stock’ of a corporation * * * is the sum of money fixed by
the corporate charter as the amount paid in or to be paid by the stockholders
for the prosecution of the business of the corporation, and f.or.the.beneﬁt of
the corporate creditors. * * * The capital stock is to be distinguished from
the amount of property owned by the corporation. Generally, capital stock
does not vary, although the actual property of the corporation may fluctuate
widely in value.” Markel vs. Burgess. 95 N. E.. 308.

In the case of Turner vs. Cattleman’s Trust Company, 215 S. W,
832, the Commission of Appeals, Section “B” of this State defines
“capital” as relating to corporations as follows:

“The term ‘capital’ is used to designate that portion of the assets of a cor-
poration, regardless of their source, which is utilized for conducting the cor-
porate business and for the purpose of deriving therefrom their gains and
profits.” 7 R. C. L., 165; Wright vs. Gas. R. & B. Co., 216 U. 8., 420; 30 Supp.
Cit., 242, 54 L. Ed., 544; Smith vs. Dana, 77 Conn., 543, 60 Atl, 117; 69 L. R.
A., 76; 107 Am. St. Rep., 51; Tradesmen's Publishing Co. vs. Wheel Co., 95
Tenn., 634, 32 S. W., 1097, 31 L. R. A,, 593, 49 Am. St. Rep., 943.”

In view of the above definitions, which seem to be everywhere ac-
cepted, we think it may be said that the “amount of capital stock” of
a corporation as that phrase is used in our Constitution may be meas-
ured by the property contributed by the stockholders and dedicated to
the corporate purposes.

As we have seen, the Act of the Thirty-ninth Legislature provides
that shares of capital stock having no par value may be sold only for
a consideration fixed in the charter, or by the stockholders, or by the
board of directors acting under authority of the charter or the stock-
holders. Under Section 4a the corporation taking advantage of the
act must, at the time of filing its charter, or amendment authorizing
the issuance of non par value stock, file a certificate with the Secretary
of State showing, among other things, “the number of shares without
nominal or par value that may be issued by the corporation.” Thus
it is apparent that a corporation availing itself of the provisions of
this statute may not indiscriminately issue shares of stock without par
value, but is limited to the number stated in the certificate filed with
the Secretary of State. Nor may it put these shares of stock upon
the market and sell them at whatever price may be obtainable, but it
may dispose of these shares of stock only for an authorized consider-
ation. If we are correct in believing that the property devoted by
the stockholders to corporate purposes measures the “amount of capital
stock of a corporation,” then such amount may be reflected by the cor-
porate books, though the shares of stock have no par value, for such
shares may be issued only for a specific consideration and the number
thereof is fixed by the certificate filed with the Secretary of State at
the time the charter is granted or amended. The books of the cor-
poration should further show the names of the owners of the stock,
the number of shares owned by them, respectively, and the consider-
ation paid, and, we think, the authorized number of shares together
with the fixed consideration to be paid therefor.
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We conclude that the requirement imposed by Section 3, Article 10
of the Constitution, will be satisfied by such a showing, and that the
enactment of the law authorizing the issuance by corporations of shares
of stock without par value was within the power of the Legislature.

Your next three questions velate to details involved in the admin-
istration of the act. By Section 10 corporations authorizing the issu-
ance of shares of its stock without nominal or par value arc exempted
from the provisions of Articles 1125 to 1130, inclusive. That is, it is
not mandatory that stockholders in such a corporation subscribe the
full amount of its authorized capital stock and pay fifty per cent
thereof before the corporation is chartered, nor are they required to
furnish “satisfactory evidence” that this has been done. By Section
4d, however, it is provided that at the time of filing the charter or
any amendment thereto authorizing the issuance of shares of stock
without nominal or par value the incorporators, in the case of an orig-
inal charter, and the majority of directors, in the case of amendment,
must file a certificate authenticated “in the manner required by the
laws of this State,” setting forth the “number of shares without nomi-
nal or par value subscribed and the actual consideration received by
the corporation for such shares; * * * vprovided, however, the
stockholders of any corporation authorizing the issuance of shares of
its stock without nominal or par value shall be required in good faith
to subscribe and pay for at least ten per cent of the authorized shares
to be issued without nominal or par value before said corporation shall
be chartered or have its charter amended so as to authorize the issuance
of shares without par or nominal value; provided further, that in no
event the amount so paid shall be less than twenty-five thousand
dollars.”

Among the requirements of Chapter 2, Title 25, Revised Civil Stat-
utes of 1911, is that those executing the charter of a corporation shall
furnish to the Secretary of State ,as evidence that the full amount
of the authorized capital stock has in good faith been subscribed and
fifty per cent thereof paid, an affidavit setting forth the matters shown
in Article 1127, Revised Civil Statutes. It seems to us that the Act
of the Thirty-ninth Legislature contemplates that a like affidavit shall
be made setting forth the things enumerated in Section 4.

We think you have misconstrued the statute as providing only that
the minimum capitalization of a corporation authorized to issue non
par value shares is twenty-five thousand dollars. The provision to
which you refer is contained in Section 4d, from which we have quoted
above. It seems to us that the intent of the statute is that the amount
paid for the shares of stock having no par value shall be not less than
twenty-five thousand dollars; that is, exclusive of the capitalization
represented by shares of stock having a par value, at least twenty-five
thousand dollars must be paid for the authorized shares without par
value before a corporation seeking to avail itself of the advantages
provided by the Thirty-ninth Legislature may be chartered or its
charter amended. This answers your fourth and fifth questions, and
an answer to the sixth question is, therefore, not required.

Lastly, you seek the advice of this Department as to the classes of
corporations to which the non par value law applies. By the terms
of the act it is made to include “any private corporation for profit
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other than corporations authorized to conduct a banking or insurance
business.” The exception, of course, includes banking corporations
organized under Chapter 1, Title 14, Revised Civil Statutes of 1911.
We think it includes also bank and trust companies organized under
Chapter 2 of the same title, and savings banks organized under Chap-
ter 3. Since loan and brokerage companies are provided for under
the same title, we construe the exception as embracing this class of
corporations. Indeed, any corporation which, by the law, is made sub-
ject to the supervision of the Commissioner of Banking or the Com-
missioner of Insurance, we think to be included within the corpora-
tions which may not issue shares of stock without a par value.
Railroad companies have always been treated by our law as distinct
enterprises. They are dealt with separately by the Constitution, and
by the statutes. The Act of the Thirty-ninth Legislature does not pur-
port to change or repeal any of the laws relating to railroad companies
as distinguished from other private corporations. Under Article 6469,
Revised Civil Statutes of 1911, a railroad corporation is forbidden to
issue shares of stock except at its par value, and to actual subscribers
who pay or become liable to pay the par value thereof. This act was
passed in 1876, and has been carried through each codification of our
statutes. We do not think that the Thirty-ninth Legislature intended
its repeal. You are advised, therefore, that railroad companies are
not within the purview of the statute in question.
With the above exceptions the statute is all embracing, and appar-
ently includes every kind of private corporation organized for profit.
Respectfully yours,
WricHT MoORROW,
First Assistant Attorney General.
ErNEST May,
Assistant Attorney General.

Op. No. 2587, Bk. 60, P. 81.

CORPORATIONS—STATEMENT OF PURPOSE IN CHARTER—PAYMENT OF
CapriTal StocKk BY LoAN AND BROKERAGE COMPANIES.

1. The statement in a proposed charter of a purpose of a corporation or-
ganized under Chapter 83 of the Acts of the Thirty-sixth Legislature which
recites that it is formed “to accumulate and lend money, * * *” gtates with
sufficient specificness the object of its creation in this regard, without men-
tioning the method by which the money is to be accumulated.

2. Corporations formed under this act are required to have the capital
fully paid in and may not organize with less than $10,000 capital.

ATTORNEY GENERAL’S DEPARTMENT,
Avustix, Texas, February 18, 1925.
Mrs. Emma Grigsby Meharg, Secretary of State, Capitol.

DEsr Mapanm SECRETARY: Replving to your inquires of recent
date in which you advise that the Pardue Investment Company has
tendered to you for filing its proposed charter, whose purpose is stated
as follows:

“The purpose for which it is formed is to accumulate and lend money, pur-
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chase, sell and deal in all kinds of notes, bonds, and securities, but without
banking and discounting privileges, and to acl as trustec under any lawful
express trust committed to it by contracl, and as agent for the performance
of any lawful act,”

upon which vou desire to be advised whether the words “accumulate
and lend money™ are sufficiently specific without indicating the means
by which the money is to be accumulated, and in which you inquire as
to the amount of capital stock to be subscribed and the amount paid
up by such corporation upon filing charter; we have the honor to advise
as follows:

1. In an opinion from this Department prepared by Hon. C. M.
Cureton, then Assistant Attorney General, addressed to Hon. F. C.
Weinert, Secretary of State, on February 14, 1914, in discussing sub-
division 29 of Article 1121, part of whose language is identical with
the language above quoted, it was said:

-

“A corporation chartered under this subdivision of the statute may,

“(a) Accumulate money; and

“(b) Loan money.

“But corporations organized for these purposes are subject to two classes
of limitations,

“(e¢) They must not exercise banking privileges; and

“(d) They must not exercise discounting privileges.

“Further analyzed, it would appear to me that companies chartered under
this subdivision may accumulate money in any lawful manner, except in the
manner which would be the exercise of banking privileges; and that such cor-
porations may loan money, in any lawful way except in a manner which would
be the exercise of discounting privileges.” Report of Attorney General, 1912-
1914, pages 344-5.

If corporations organized under grant of power expressed in this
language may accumulate money in any lawful manner with the sole
exception that they may not accumulate it by doing a banking busi-
ness, it would follow that it is not within the province of the Secretary
of State to further limit such powers. To be sure, such corporations
could not embark in some wholly different line of business such as is
authorized by some other subdivision of the law relating to the pur-
poses for which corporations may be formed. However, it is not neces-
sary to recite these exceptions in the charter.

2. The law applicable to corporations in general in regard to the
subscription and payment of capital stock at the time of organization
is as follows:

Article 1125 prescribes that the full amount of capital stock shall
be subscribed and 50 per cent thereof paid as a prerequisite to obtain-
ing charter. Article 1129, which is a part of the same acts of the
Legislature, prescribes that subdivision 29 and some others shall be
exempt from the provisions of Article 1125, and Article 1130 pre-
scribes that corporations so excepted,

“shall be required to pay in at least $100,000 in cash of their authorized
capital stock. or to subscribe 50 per cent and pay in 10 per cent of their au-
thorized capital before they shall be authorized to do business in this State.”

Subsequent to the enactment of these provisions the Legislature in
1919 enacted a law known as Chapter 83 of the Acts of the Regular
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Session of the Thirty-sixth Legislature, the caption of which is as
follows:

“An Act for the formation of corporations to act as trustee and agent, to
accumulate and lend money, purchase, sell and deal in notes, bonds and securi-
ties without banking and discounting privileges.”

Section 1 of the act in substance covers the ground indicated in the
caption. These purposes are in effect a combination of all or parts
of two or three different subdivisions of Article 1121, and authorize a
corporation fiduciary in its nature, and distinct from any other cor-
poration whose existence was authorized by our general laws.

Section 2 of this act provides:

“No corporation created under this act shall be authorized to engage in or
carry on any such business unless it have an actual paid in capital of not less
than $10,000, and providing that such corporation organized under this act
shall publish in some newspaper * * * a statement of its condition on
the previous thirty-first day of December, * * * ghowing under oath its
assets and liabilities.” °

These corporations are placed under the visitorial powers of the Com-
missioner of Insurance and Banking.

The above quoted language plainly prescribes that such corporation
shall operate with an actual paid in capital which shall not be less
than $10,000. This is the obvious meaning of the language, especially
when taken in consideration with the language above quoted from
then existing statutes relating in general to the organization of cor-
porations. No reference is made in Chapter 83 to any existing statute
as a criterion to determine the method and amount of capital stock to
be paid in, and the language excludes such idea. Again, the provisions
of Section 2 of this act plainly show the purpose of the law to make
the provision for the payment of capital stock of these corporations
which should apply to them, and which are distinet from the kindred
requirements applicable to other corporations. '

In other words, the act is distinct unto itself and corporations cre-
ated under it must comply with its terms and cannot look to the terms
of other acts for relief from its requirements. Accordingly, we have to
advise that the purpose clause of this charter is sufficient and that the
capital stock of this corporation must be fully subscribed and fully
paid in in cash.

Very respectfully,
Evcexne A. WiLson,
Assistant Attorney General.

Op. No. 2566, Bk. 60, P. 139.

ELEcTIONS—VoOTING MIXED TICKETS—DISTRIBUTING MARKED
BatrLoTs.

1. Tt would violate the law directing voters how to vote a mixed ticket
for a voter to scratch the name of a candidate printed in the Democratic
column and write in the place of it the name of a candidate printed in the
Republican column after marking off all the tickets except the Democratic
ticket. But the provisions of the law prescribing the method of marking the
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ballot arc directory and not mandatory, and a vote cast in the manner above
described should be counted for all the Democrats so voted for and for the
Republican so voted for.

2. The law would not be violated if a voter marks out all the tickets on
the official ballot except the Democratic and Republican tickets and then marks
out all of the names on the Republican ticket except the one such voter
desires to vote for, and also scratches out the name of the person on the
Democratic ticket for whom he does not desire to vote. Such a vote should
be counted for all the Democrats so voted for and for the Republican so
voted for.

3. Where no agreement or proposal to vote for the person on the marked
ticket has been entered into or made, and no request has been made to the
person receiving or securing such marked ticket to vote for the person on the
marked ticket, the law would not be violated by the preparation of a sample
marked ballot for distribution among the voters as circulars or for publication
in newspapers showing the voters how they may lawfully vote for the Demo-
cratic presidential electors and all Democratic nominees except for Governor
and also the Republican candidate for Governor.

ATTORNEY GENERAL’S DEPARTMENT,
AvustiN, TExAs, October 10, 1924.

Hon. John Marshall, 103 Gaston Building, Dallas, Texzas.

Dear Sir: Attorney General Keeling is in receipt of your com-
munication of the 8th inst., reading as follows:

“As president of the Good Government Democratic League of Texas, an or-
ganization of Democratic voters who have endorsed and are supporting George
C. Butte, Republican nominee for Governor of Texas, I am writing to submit
the following inquiries:

“l. Can a voter lawfully vote for George C. Butte for Governor at the
election to be held November 3, 1924, by marking off all the tickets on the
official ballot except the Democratic ticket and by scratching the name printed
under the caption ‘For Governor’ on the Democratic ticket and writing in
place of it the name ‘George C. Butte’? Under the law, should a ballot so
marked be counted for Butte for Governor and for all the Democratic nomi-
nees for presidential electors and for offices other than Governor?

“2, Can a voter lawfully vote for George C. Butte for Governor by marking
out all the tickets on the official ballot except the Democratic and Republican
tickets and by marking out all of the names on the Republican ticket except
the words ‘For Governor, George C. Butte, and by also marking out the name
under the caption for Governor on the Democratic ticket? Under the law,
should a ballot so marked be counted for Butte for Governor and for all the
Democratic nominees for presidential electors and for offices other than Gov-
ernor ?

“3. Is there any law prohibiting the preparation of a sample marked ballot
for distribution among voters as circulars or for publication in newspapers
showing the voters how they may lawfully vote for the Democratic presidential
electors and all Democratic nominees except for Governor and also vote for
George C. Butte for Governor, provided, of course, such marked sample ballots
are not carried by a voter into the election booth on election day?

“] am receiving numerous inquiries, showing that there is considerable con-
fusion in the minds of the voters on these subjects, and I think it of the
highest importance that the opinion of your Department should be promptly
published covering the subject matter of these inquiries.”

Replying to your first question, you are advised that it would violate
the law directing voters how to vote a mixed ticket for a voter to
scratch the name of a candidate printed in the Democratic column and
write in the place of it the name of a candidate printed in the Re-
publican column after marking off all the tickets except the Demo-
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cratic ticket. But the provisions of the law prescribing the method
of marking the ballot are directory and not mandatory, and a vote
cast in the manner above described should be counted for all the
Democrats so voted for and for the Republican so voted for.

The statute prescribing the method to be pursued by voters in pre-
paring their ballots is Article 2969 of the Revised Civil Statutes, and
that portion of it material to your inquiry is in the following language:

“When a voter desires to vote a ticket straight, he shall run a pencil or
pen through all other tickets on the official ballot, making a distinct marked
line through such ticket not intended to be voted; and when he shall desire
to vote a mixed ticket he shall do so by running a line through the names of
such candidates as he shall desire to vote against in the ticket he is voting,
and by writing the name of the candidate for whom he desires to vote in the
blank column and in the space provided for such office; same to be written
with black ink or pencil, unless the names of the candidates for which he
desires to vote appear on the ballot, in which event he shall leave the same
not scratched.”

It will be seen that this provision of the statutes directs a different
method of voting a mixed ticket from the one described in your first
question, and of course it could not be said that the law would not be
violated by voting in a different method from the one prescribed by
law. However, this provision of the law is directory and not manda-
tory, which means, in effect, that votes cast in the manner described
by you in your question No. 1 should not be thrown out, but, on the
other hand, should be counted by the election officers in favor of the
person voted for.

In this connection I call your attention to the case of Moore vs.
Plott, 206 S. W., 958, in which the validity of ballots was attacked
en the ground that voters did not follow the terms of the above quoted
statute. The following language of the opinion of the Court of Civil
Appeals in that case, written by Justice Brady, discloses the grounds
upon which the ballots were attacked:

“Because the electors who attempted to vote for Moore prepared their ballots
by drawing a line through the name of appellee, and writing in the name of
C. 0. Moore in the space left for appellee on said Democratic tisket, and that
they did not write Moore’s name in the blank column on the ballot, in the
space left for the office of sheriff, as required by law; further, that some of
the said electors did write the name of Moore in the blank space on the Re-
publican ticket, the Socialist ticket, the Independent ticket, and at other places
on the ballot used at the election.”

In deciding the case the court said:

“If this statute be mandatory, it is clear that most of the votes cast for
appellant Moore under the allegations of appellee’s petition were illegal and
void, and that, so far as this question alone is concerned, it was not error to
grant appellee his temporary injunction. On the other hand, if the statute is
merely directory, then the failure to observe its directions would constitute,
at most, an irregularity which, under the authorities would not avoid the
election, or render the votes so cast illegal, and, independently of any other
question, the action of the trial court in granting the injunction would be
fundamental and reversible error.”

And further, we quote from the court’s opinion the following ex-
cerpts:
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“In this case we think it clear, from the averments of appellee’s petition,
that it was the intention of the voters who cast the votes assailed to choose
the appellant C. O. Moore as sheriff of Falls County, rather than the appellee,
whose name they scratched. The manner in which they expressed this choice,
although not literally following the terms of the statute, was in substantial
compliance therewith.”

You are, therefore, advised that votes cast in the manner suggested
in your first question should be counted for the persons for whom the
voter so votes.

In reply to your second question, you are advised that the law
would not be violated if a voter marks out all the tickets on the official
ballot except the Democratic and Republican tickets and then marks
out all of the names on the Republican ticket except the one such voter
desires to vote for, and also scratches out the name of the person on
the Democratic ticket for whom he does not desire to vote. Such a
vote should be counted for all the Democrats so voted for and for the
Republican so voted for.

It is our opinion that the method outlined in your second question
is the method which the statute contemplates shall be followed when
a voter desires to scratch a candidate whose name is printed in the
Democratic column and desires to vote for a candidate whose name is
printed in the Republican column.

Your third question involves an interpretation of Article 213 of the
Penal Code of the State of Texas, which reads as follows:

“Any judge may require a citizen to answer under oath before he secures
an official ballot, whether he has been furnished with any paper or ballot on
which is marked the names of anyone for whom he has agreed or promised to
vote, or for whom he has been requested to vote, or has such paper or marked
ballot in his possession, and he shall not be furnished with an official ballot
until he has delivered to the judge such marked ballot or paper, if he has one.
And any person who gives, receives or secures, or is interested in giving or
receiving, any official ballot, or any paper whatever, on which is marked,
printed or written the name or names of any person or persons for whom he
has agreed or proposed to vote, or for whom he has been requested to vote,
or has such paper marked, written or printed in his possession as a guide or
indication by which he could make out his ticket, shall be deemed guilty of
a misdemeanor, and, upon conviction, shall be punished by a fine not less than
one hundred dollars nor more than five hundred dollars, and confinement in
the county jail for thirty days. (Acts 1905, p. 536.)”

It will be noted that the first sentence of this article of the Penal
Code is designed to prevent a person from going into the voting booth
while he has in his possession any paper or ballot.on which is marked
the name of any person for whom he has agreed or promised to vote,
or for whom he has been requested to vote, but this first sentence does
not define the criminal offense. There would be some force in the
argument that by reason of the language of this first sentence in Article
213 that the prime purpose was to prevent voters from being influenced
by marked ballots, and especially from taking marked ballots into the
election booths. However, it is the last sentence in the article that
defines the criminal offense, and we are not in a position to say that
this language limits the offense to situations where marked ballots and
papers are taken by the voter to the place of balloting.

After carefully considering this article of the Penal Code we are
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of the opinion that where no agreement or proposal to vote for the
person on the marked ticket has been entered into or made, and no
request has been made to the person receiving or securing such marked
ticket to vote for the person on the marked ticket, the law would not
be violated by the preparation of a sample marked ballot for distribu-
tion among the voters as circulars or for publication in newspapers
showing the voters how they may lawfully vote for the Democratic
presidential electors and all Democratic nominees except for Governor
and also the Republican candidate for Governor.
Yours very truly,
L. C. SurTon,
Assistant Attorney General.

Op. No. 2615, Bk. 61, P. 161.

ExrreEss CompaNTIES—MOoTOR TRUCKS—AUTHORITY OF RAlLROAD CoM-
MISSION TO REGULATE RATEs.

1. Individuals and corporations operating automobile trucks for the car-
riage of packages, papers, etc., between points within this State having a
defined route and definite places of delivery within the communities between
which they carry, are doing an express business by railroad or otherwise
within Article 3860, Revised Civil Statutes of 1923, and are subject to the
jurisdiction of the Railroad Commission with reference to rates of carriage.

2. The words “or otherwise” as used in the statute are not to be limited
to means of transportation similar to railroads, the doctrine of ejusdem generis
having no application.

ATTORNEY (GENERAL’S DEPARTMENT,
Avustin, TExAs, September 10, 1925.

Hon. Clarence E. Gilmore, Chairman, Railroad Commaission of Tezas,

Austin, Tezas.

Dear Mr. GiLMORE: Receipt is acknowledged of vour recent letter
inquiring as to the authority of the Railroad Commission to regulate
express rates where the carriage is by automobile. Your inquiry arises
under Title 56, Revised Civil Statutes of 1911, wherein persons, firms
and corporations “doing the business of an express company upon rail-
roads or otherwise” are declared to be common carriers, and the rates
to be charged by them are made subject to the control of the Railroad
Commission. After quoting Articles 3819 and 3820, Revised Civil
Statutes of 1911, you say:

“There are numerous individuals and corporations operating automobile
trucks engaged in the transportation of various articles of merchandise be-
tween points in the State of Texas for hire. We are not advised as to the
exact name given to these transportation companies; that is to say, whether
they operate under the name of express compauies or freight companies, but
we are definitely advised that they transport for hire, goods, wares and mer-
chandise.

“This Commission has not exercised, nor sought to exercise, any jurisdiction
over the rates, fares, charges, etc., made by these respective individuals and
companies.

“We will thank you to advise us if the individuals and companies so en-
gaged in the transportation of goods, wares, and merchandise hy automobile
trucks are common carriers, and further, if the Railroad Commission of Texas
has any jurisdiction whatever over them.”
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The information above given is not sufficiently specific to enable us
to say that the individuals and companies referred to are or are not
doing the business of an cxpress company within the meaning of our
statutes. The phrase “express business” involves the idea of regu-
larity as of route or time or both. Retzer vs. Wood, Collector, 109
U. S, 185. If the individuals or companies to which your inquiry
relates merely perform carriage services on calls or special request we
do mnot think they could be said to have engaged in the business of an
express company. On the other hand, it packages, papers, etc., are
left at a particular place in one town to be delivered by them at a
regular office or place in another town, and they regularly carry such
property along a designated route for hire and hold themselves out
to the general public as carriers for hire of such property, we think
they are subject to the jurisdiction of the Railroad Commission with
reference to the rates to be charged.

This is apparent from the unambiguous language of the statute.
Express companies as we know them ordinarily operate in connection
with railroads, but the Legislature declared all persons, firms and cor-
porations doing the business of an express company, upon railroads
or otherwise, to be common carriers, and vested in the Railroad Com-
mission the power and duty to fix and establish reasonable and just
rates or charges to be made by such carriers. It has been suggested
that Article 3819 is subject to the familiar rule of statutory construe-
tion known as ejusdem generis; that is, that the general words “or
otherwise” as used in the statute are to be limited to means of trans-
portation similar to railroads. We are of the opinion, however, that
this well known rule has no application. The rule of ejusdem generis
is not one of law, but one of construction to aid the judicial mind in
determining the legislative intent. It is defined in 19 Corpus Juris,
1255, as the doctrine “that where an enumeration of specific things
is followed by some general word or phrase such general word or phrase
is to be held to refer to things of the same kind.” In Article 3819,
Revised Civil Statutes of 1911, Article 3860 of the present code, there
is no enumeration of transportation facilities. We have simply the
one word “railroads” followed by the sweeping phrase “or otherwise.”
These general words must be given a meaning. If they are to be re-
stricted to means of transportation similar to railroads it is difficult
to see how they can include any persons doing the business of an
express company otherwisc than by railroad, except perhaps express
companies carrying over interurban electric lines. The Express Com-
pany Act was passed in 1891, prior to the incorporation of any inter-
urban electric companies within this State. It is probable that the
Legislature did not have in mind these electric lines. If, at the time
of enactment, “otherwise than by railroad” meant to the Legislature
only over interurban lines, we may assume that such means of trans-
portation would have been specifically named. If, as is more probable,
the Legislature did not know the feasibility of electric facilities for
the carriage of express, then, to them, there were no means of trans-
portation similar to railroads, and the words “or otherwise” as used in
the statute must be given the broad signification which the term im-
plies. The best criterion for determining the legislative intent is to
be found in the language used, and artificial rules of construction
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cannot control. When the Twenty-second Legislature placed under the
jurisdiction of the Railroad Commission express companies operating
on railroads or otherwise, we think they included all persons doing an
express business as hereinbefore defined, whether by railroad, electric
line, motor truck, or whatever means of transportation may be em-
loyed.

P We cite you to the case of Western Association of Short Line Rail-
roads vs. Railroad Commission of State of California, with its com-
panion case of United Railroads of San Francisco vs. same, 173 Calif,,
802, 162 Pac., 391, P. U. R. 1917C, 1 A. L. R, 1455. There the
Western Association of Short Line Railroads made application to the
Railroad Commission to regulate the business of the Wichita Trans-
portation Company, & common carrier transporting freight in motor
trucks upon the public highways of the State of California. The United
Railroads case involved the Peninsula Company, a carrier of passen-
gers by automobile between points in the same State. The Constitu-
tion of Califernia, defining the powers of the Railroad Commission,
provided that it should

“have the power to establish rates or charges for the transportation of pas-
sengers and freight by railroads and other transportation companies.”

The Railroad Commission dismissed the respective complaints on the
ground that motor transportation was not included within the con-
stitutional provision above quoted. The Supreme Court held to the
contrary, saying:

“One would have no hesitancy in declaring that the language of the Con-
stitution in conferring upon the Railroad Commission power of regulatory
control over railroads and other transportation companies embraced within its
grants companies of the nature we were considering. * * * Did the Con-
stitution in the language quoted exclude by necessary or even by fair con-
struction control over transportation companies of the character here presented?

Assuredly, nothing in the language of the grant excludes them, and no legitimate
construction upon the phrase so oft quoted demands their exclusion.”

The California court refer in their opinion to a former decision
excluding from the jurisdiction of the Railroad Commission a local
street-car company in San Francisco, and reiterate such holding on
the ground that the constitutional provision was intended to include
only concerns doing business between communities or towns. Likewise
we think that the act of our own Legislature could not be construed
to include persons, firms or corporations doing a mere local express
business. The purpose of the Railroad Commission Act was not to
regulate local carriage. It is apparent from the language of Article
3819 that only carriage between points outside one locality is contem-
plated. The carriers in question are required to deliver at the express
office “nearest destination.” Obviously, it was not the intent that the
act should cover draymen or truckmen, even though they may make
a regular haul along a defined route within a town or community.
We think, however, that individuals, firms and corporations doing an
express business within this State by carrying packages, papers, money
or property along a designated route between localities by means of
motor trucks or motor buses and making deliveries at fixed or desig-
nated depots, offices or stations and holding themselves out to the
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general public as carriers for hire of such property are within the pur-
view of the statutes cited in your letter.

You are therefore advised that, under the conditions above stated,
the individuals and companies named in your letter are common car-
riers, and subject to the jurisdiction of the Railroad Commission con-
ferred upon it by Article 3820, Revised Civil Statutes of 1911.

Very truly yours,
Ernest May,
Assistant Attorney General.

Op. No. 2573, Bk. 60, P. 163.

DistricT CLERK—FEE FOR ASSESSING DAMAGES.

The only instance in which a district clerk is authorized to charge a fee
for assessing damages is where the same is assessed by him under the direction
of the court as provided for by R. S. Article 1938.

ATTORNEY GENERAL’S DEPARTMENT,
AvusTiN, TEXas, November 13, 1924.

Hon. J. L. Chapman, Banking Commaissioner, Capitol.

Dear Sir: Your letter addressed to this Department received. In
it you state: “Article 3855, R. S. 1920, provides that the district clerk
may charge fifty cents for assessing damages for each case not tried
before a jury. Article 3859 provides that no district clerk shall re-
ceive compensation for assessing damages in any case.”

Article 3859 referred to by you was repealed by the Act of 1901,
page 24. Article 3855 is in force and authorizes the district clerk
to charge a fee of fifty cents for assessing damages in each case not
tried by a jury. It will be noted that this fee is allowed for assessing
damages in each case not tried by a jury.

R. 8. Article 1938 provides that when a judgment by default is
rendered against a defendant, or all of several defendants, if the cause
of action is liquidated and proved by an instrument of writing, the
damages shall be assessed by the court or under his direction.

R. S. Article 1939 provides that if in such case (judgment by
default) the cause of action is unliquidated, or be not proved by an
instrument of writing, the court shall hear evidence as to the damages
and shall render judgment therefor, unless the defendants shall de-
mand and be entitled to a trial by jury.

Where a case is tried by the court without the intervention of a
jury on issue joined, the court, of necessity, must assess the damages.

In no instance is 1t provided by our statute that the clerk shall
assess the damages in any case tried by the court. The nearest ap-
proach to such authority is 1. S. Article 1938. That article provides
that where a judgment by default is rendered on a liquidated demand
that the damage shall be assessed by the court or under his direction.
Under this article, when the court so directs, the clerk can probably
assess the damages.

Fees being compensated to an officer for services rendered, where
there is no power or authority to render the particular service, he can-
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not charge therefor even though the statute provides a fee for such
service. .

You are therefore advised that the district clerk having no power
or authority to assess damages in any case, except where he assesses
the same under the direction of the court as provided by R. S. Article
1938 (which direction should appear in the judgment rendered), he is
not entitled to charge the fee therefor prescribed by statute.

The law as herein announced applies to all proceedings by the Bank-
ing Commissioner to procure orders of court in the liquidation of a bank
by him. In such proceedings no fee should be taxed for assessing
damages.

Very truly yours,
Jxo. W. Goopwin,
Assistant Attorney General.

Op. No. 2391, Bk. 60, I’. 157.
FEEs oF OFFICE—SHERIFF—MILEAGE.

Where there are a number of cases and the sheriff conveys the prisoners to
jail and summons witnesses, he is entitled to mileage only for the number of
miles actually traveled and is not entitled to duplicate his mileage so as to
receive mileage for many times the number of miles actually traveled.

ATTORNEY GENERAL’S DEPARTMENT,
AusTiN, TExAs, February 17, 1925.

Hon. 8. H. Terrell, Comptroller, Capitol.

Dear Srr: Attorney General Moody is in receipt of your inquiry
of the 11th instant reading as follows:

“I am enclosing herewith copy of a letter dated February 4, 1925, written
by this Department to Hon. Lewis Jones, judge of the Twenty-seventh Dis-
trict Court, in regard to a fee bill submitted to this office for approval and
payment by Mr. John R. Bigham, sheriff of Bell County. As you will note
from copy of said letter I declined to approve the bill in full, for the reasons
stated therein.

“Judge Jones has stated to me today that he has taken up with your De-
partment the question as to whether or not the account is a valid and legal
one. Under the circumstances I am in doubt as to my duties in the matter
and with the facts and data which have been placed before you I will ask
that you favor me, at your earliest convenience, with a written opinion advis-
ing whether or not I am within my rights in declining to issue warrant cover-
ing the account as submitted.”

Judge Lewis H. Jones of Belton took this matter up with your De-
partment and also with the Attorney General’s Department and has
addressed a communication to Attorney General Moody under date of
the 5th instant reading as follows:

“An account has been presented to me for approval by Mr. John R. Bigham,
sheriff of Bell County, for $5054.48.

“As the approval of this account involves necessarily the construction of
Article 1132 of the Code of Criminal Procedure, 1920, I consider it of such
importance, before approving the same, to ask the opinion of your Department
as to whether or not the account should be approved, as a legal charge against
the State.
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“In order that you may understand the exact question presented, you will
permit me to say that the grand jury in Bell County in January found 39
bills of indictment against three defendants. That is, 13 indictments against
each of three defendants for the alleged burglary of 13 different stores on the
same night in the town of Killeen, Texas.

“These cases were set for trial in the usual and regular manner, and process
issued by both the State and the defendants for certain witnesses.

“This account discloses that at the time the hills of indictment were re-
turned, two of the defendants were in the Dallas County jail. 1t also shows
that 292 miles—Dallas and return—is charged in 26 cases; that he arrested
these two defendants in 13 cases cach and brought them back to Belton. In
other words, he charged mileage in every case, even though he only made
the trip to Dallas and brought back at the same time both prisoners, or an
aggregate of 7696 miles or a money value of $1594.32 for arresting and bring-
ing to Belton these two defendants.

“And for the third defendant, Cecil Henderson, who was in jail at Brown-
wood, the report shows that the sheriff traveled in each case, going and re-
turning, 280 miles, there being 13 cases, the total mileage being 3640 miles,
or a total money value of $764.40 for bringing this prisoner to Belton.

“This report of the sheriff also shows that the sheriff has charged mileage
for subpoenaing the same witnesses, charging therefor the same mileage for
each witness in all 39 cases. The account totaling $5054.28.

“There has heretofore existed confusion as to the law regarding these mat-
ters. I have not seen the Code as reported by the Codification Commission,
but assume it is the same as the old one. I believe that this matter is ‘of such
importance to the State that before the account is approved, it should be
passed on by the Attorney General’s Department.

“It has been my impression that your Department has heretofore held that
accounts of this nature, prepared as this one, should be paid by the State.
Before approving it, however, I desire to know whether or not these items
are a proper charge. '

“I am sending you under separate cover the original account presented to
me, to better enable you to ascertain the facts. This you will return to me
when you shall have examined it.

“Will you be so kind as to furnish me as soon as may be your opinion:

“First, as to whether or not the sheriff’s account in going after the prisoners
at Dallas and Brownwood is proper and correct charge against the State; and

“Second, whether or not the sheriff’s account shows duplication of mileage
and should not be allowed.”

Article 1122 of the Code of Criminal Procedure of 1911 as amended
by Chapter 181 of the General Laws of the Regular Session of the
Thirty-eighth Legislature, in so far as material, reads as follows:

“Article 1122. Fees to Sheriff or Constable. The sheriffs and constables of
this State shall receive the following fees:

“l. For executing each warrant of arrest or capias, for making arrest with-
out warrant when so authorized by law, the sum of one dollar, and in all
cases five cents per mile for each mile actually and necessarily traveled in
going to the place of arrest; and, for conveying the prisoner or prisoners to
jail, he shall receive the mileage provided in subdivision 5 of this act.

“2. For summoning or attaching each witness, fifty cents.

“3. For summoning a jury in each case where a jury is actually sworn in,
two dollars.

“4, For executing death warrant, fifty dollars.

“5. For removing or conveying prisoners, for each mile going and coming,
including guards and all other necessary expenses, when traveling by rail-
road, ten cents. When traveling otherwise than by railroad, fourteen cents;
provided, that where more than one prisoner is so conveyed or removed at
the same time, in addition to the foregoing, he shall only be allowed eight
cents per mile for each additional prisoner; provided, that when an officer
goes beyond the limits of this State after a fugitive on requisition of the
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Governor, he shall receive such compensation only as the Governor shall allow
for such service.

“6. For each mile the officer may be compelled to travel in executing crim-
inal process, summoning or attaching witnesses, five cents; provided, that in
no case shall he be allowed to duplicate his mileage when two or more witnesses
are named in the same or different writs in any case, and he shall serve
process on them in the same neighborhood or vicinity during the same trip,
he shall not charge mileage for serving such witness to or from the county
seat, but shall charge only one mileage, and for such additional only as are
actually and necessarily traveled in summoning and attaching each additional.
When process is sent by mail to any officer away from the county seat, or
returned by mail by such officer, he shall only be allowed to charge mileage
for the miles actually traveled by him in executing such process; and the
return of the officer shall show the character of the services, and miles actually
traveled in accordance with this subdivision; and his account shall show the
facts.”

These provisions must be read and considered in connection with
Article 1132 of the same Code, which reads as follows:

“Article 1132. Officer Shall Make Out Cost Bill, and What It Shall Show.
Before the close of each term of the district court the district or county at-
torney, sheriff and clerk of said court shall each make out a bill or account
of the costs claimed to be due them by the State, respectively, in the felony
cases tried at that term; the bill of account shall show:

“l. The style and number of cases in which the costs are claimed to have
accrued.

“2. The offense charged against the defendant.

“3. The term of the court at which the case was disposed of.

_ “4. The disposition of the case, and that the case was finally disposed of,
and no appeal taken.

“5. The name and number of defendants; and, if more than one, whether
they were tried jointly or separately.

“6. Where each defendant was arrested or witness served, stating the
county in which the service was made, giving distance and direction from
county seat of county in which the process is served; and mileage shall be
charged for distance by the most direct and practicable route from the court
whence such process issued to the place of service.

“7. In allowing mileage, the judge shall ascertain whether the process was
served on one or more of the parties named therein on the same tour, and
shall allow mileage, only for the number of miles actually traveled, and then
only for the journey made at the time the service was perfected.

“8. The court shall inquire whether there have been several prosecutions
for an offense or transactions that is but one offense in law; and, if there
is more than one prosecution for the same transaction, or a portion thereof,
that could have been combined in one indictment against the same defendant,
the judge shall allow fees to sheriffs, clerks and district and county attorneys
in but one prosecution.

“9. Where the defendants in a case have served on the trial, the judge
shall not allow the charges for service of process and mileage to be duplicated
in each case as tried; but only such additional fees shall be allowed as are
caused by the severance. (Acts 1879, S. 8., ch. 46.)”

From these provisions and particularly subdivision 7 of Article 1132
we are of the opinion that a sheriff is not entitled to mileage except
for the number of miles actually traveled and then only once for such
number of miles. It will be noted that the statute has made clear that
the sheriff is entitled to mileage only for the number of miles actually
traveled.

Take the case of the sheriff in going to Dallas to get two prisoners.
He actually traveled only 292 miles. In allowing fees and mileage the
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law contemplates that the same shall be for services actually performed
and, therefore, how could it be said that the sheriff is entitled to charge
for 7696 miles in the instance just referred to, when he only traveled
292 miles?

In this instance you and the district judge are seeking advice as to
what the law is in order to determine his duty in approving or dis-
approving the account submitted by the sheriff, and we are giving our
opinion as to whether the sheriff is lawfully entitled to this duplica-
tion of mileage in conveying these prisoners and summoning these wit-
nesscs. We hold that the law does not entitle him to this duplication
of mileage as shown in his account.

The accounts have not been approved by the district judge in the
Bell County cases; that is, the accounts totaling $5054.48. Since the
accounts have not been approved bv the district judge, the question
decided in the case of Rochelle vs. Laue, 148 S. \V., 558, is not involved.
The question as to what the law is in determining what the district
judge should do with these accounts is not the same as to the question
which would be presented if the accounts were approved by the district
judge and presented to the Comptroller.

We are not unmindful of the decision in the case of G.,, C. & S. F.
Ry. Co. vs. Dawson, 7 S. W., 63, but that case involved mileage of
the sheriff in a civil case and involved the construction of a different
statute to the one confronting us here. No court, so far as we are
informed, has had occasion to pass upon the question we are passing
upon in this opinion.

Very truly yours,
L. C. SutTon,
Assistant Attorney General.

Op. No. 2510, Bk. 60, P. 166.
FeEs oF OrFrFicE—Tax CoLLECTORS’ COMMISSIONS.

Officers are not entitled to fees unless such fees are provided for hy law.

The words “collection of taxes” as used in Article 3872, Texas Complete
Statutes of 1920, means to obtain payment of same from the taxpayers, and
has no reference to taxes collected by some other authority and turned over
to the tax collector.

ATTORNEY GENERAL’S DEPARTMENT,
AvusTIN, Texas, November 13, 1924.

Hon. Lon A. Smath, Comptroller, Austin, Texas.

Dear Sir: Your letter of October 7th, regarding certain commis-
sions claimed by the tax collector of Willacy County, has been before
this Department for some time, and our reply has been withheld in
accordance with an agreement between your Mr. McLendon, the tax
collector of Willacy County, and myself, in order to give the attorney
for the tax collector time to file a brief with this Department if he
so desired. No brief having been filed up to this date, I am now at
the request of your Department giving you our opinion.

Your letter is as follows:
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“Please submit us an opinion on the following: Seclion 7, Chapter 104, Acts
of the Thirty-seventh Legislature, Regular Session, provides that the tax col-
lectors of Cameron, Hidalgo and (Old) Willacy, or Kennedy, Counties remit
the collections made for 1921 and prior years upon the persons and property
in the territory that was taken from their counties to be made a part of
(New) Willacy County, to the tax collector of (New) Willacy County, after
making deduction of their commissions for collecting. The tax collector of
(New) Willacy County was then to ‘remit same to the proper authorities.’

“Would the tax collector of (New) Willacy County be entitled to deduct
a commission for collecting before making remittances of the State’s portion
of such taxes to the State Treasurer?

“If he would be entitled to make such deduction and if the tax collectors
of (0Old) Willacy, or Kennedy, County and of Cameron County made their
reports and remittances of taxes collected as above stated direct to the State
Treasurer and only the tax collector of Hidalgo County made his remittance
to the tax collector of (New) Willacy County, would the tax collector of
(New) Willacy County be entitled to deduct commission on all of the tax
collections for the year 1921 and prior years whether remitted to him or
remitted direct to the State Treasurer or would he be entitled to deduct com-
mission only upon that portion of the money that actually passed through
his hands?”

From a reading of Section 7, Chapter 104, Acts of the Thirty-seventh
Legislature, it will be observed that no provision was made for the
fees or commissions to the tax collector of (New) Willacy County from
taxes collected by the tax collectors of the three counties from which
the (New) Willacy County is created, although provision is made in
said act for commissions to the tax collectors of each of the three
counties from which the (New) Willacy County was taken. The Legis-
lature having been specific in providing that each of the tax collectors
of the counties from which (New) Willacy County was created, might
deduct and retain their commissions on taxes collected by them on
property included in (New) Willacy County, and having failed to pro-
vide any fees or commissions for the tax collector of (New) Willacy
County on account of the taxes collected by the tax collectors of the
three counties from which Willacy County was created, it must be con-
cluded that the Legislature did not intend to allow the tax collector
of (New) Willacy County any compensation for receiving from the
other collectors taxes on property included in (New) Willacy County,
and which taxes were by law authorized to be collected by the collectors of
the three other counties. To have allowed the tax collector of (New)
Willacy County commissions on taxes collected by the tax collectors
of the other counties would have subjected such taxes to the toll of
double commissions, and «ince the Legislature did not so provide, we
cannot read into the statutes that which the Legislature failed to include.

Article 3872, Complete Texas Statutes, 1920, provides for the com-
missions to be paid to the various tax collectors for the collection of
taxes. The words “collection of taxes” as used in this article means
to obtain payment of same from the taxpayers and has no reference to
taxes collected by the tax collectors of the three counties from which
Willacy County was created and paid over to the tax collector of
Willacy County after having been so collected.

Words and Phrases, 1253.
Taylor vs. Kerney County, 53 N. W., 211,
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It is well settled that officers are not entitled to fees umless such
fees are provided by law.

29 Cye., 1422-23.
Hallman vs. Campbell, 57 Texas, 54.

It is, therefore, the opinion of this Department that the tax collector
of (New) Willacy County is not entitled to commissions on any of
the taxes collected by the tax collector of the other three counties
whether same were remitted to him or directly to the treasurer. This
holding may appear to impose a burden on the tax collector of Willacy
County, but in the language of the Supreme Court in the case of
Hallman vs. Campbell, supra, it “is one of the burdens devolving upon
the officer as an incident to his office, the relief for which, if any, must
be had through the Legislative and not the Judicial Department.”

C. A. WHEELER,
Assistant Attorney General.

Op. No. 2621, Bk. 61, P. 252.
Scuoor. Funps—GaMme Funp.

The provision contained in Article 5347, Revised Civil Statutes of 1925,
providing that certain funds should be credited to the game fund, is the law
notwithstanding the fact that it conflicts with an act of the Thirty-seventh
Legislature.

ATTORNEY GENERAL’S DEPARTMENT,
AvusTIN, TExas, October 16, 1925.

Hon. J. R. Smath, Chief Deputy, Game, Fish and Oyster Commission,

Capitol.

Dear Sir: Attorney General Moody is in receipt of yours of the
7th instant, requesting an opinion as to whether the following pro-
vision contained in Article 5347 of the Revised Civil Statutes of 1925
is the law notwithstanding the fact that it is in conflict with the pro-
visions of Chapter 55 of the General Laws of the Regular Session of
the Thirty-seventh Legislature:

“All proceeds arising from the activities affecting lands other than those
belonging to the public free school fund, the University and the several asy-
lums, shall be credited to the game fund.”

Substantially this same language appears in Section 2 of Chapter
175 of the General Laws of the Regular Session of the Thirty-ninth
Legislature, but this latter mentioned act has been held to be uncon-
stitutional by this Department. See communication signed by Hon.
Ernest May, Assistant Attorney General, of date May 6, 1925, addressed
to Hon. S. H. Terrell. This act belno' unconstltutmnal the fact that
the Legislature included the above languaore in it is of very little sig-
nificance.

However, we are of the opinion that the quoted language is the law
because it has been included in the Revised Civil Statutes of 1925, and
must for that reason supersede any conflicting provision of a prior
statute. American Indemnity Company vs. City of Austin, 246 S. W,
1019,
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We quote the following language from the able opinion of the Su-
preme Court in the case just cited, prepared by Chief Justice Cureton,
which should settle the question as to the authority of the Legislature
to change the law in a codification of the statutes:

“Section 43 having given the Legislature authority to revise the laws, with-
out, within itself or by any other section of the Constitution, having prescribed
the method of revision, or without having limited the legislative power, except
in so far as this power is limited in the enactment of any other law, the Legis-
lature has plenary authority to revise, and may do so in its own way and to
any extent; provided, always, the substance of the proposed revision is not
otherwise prohibited by the Constitution. It may do so by omitting laws
from the Code which, when done, under the repealing clause, are repealed.
It may do so by changing words or phrases for the purpose of harmony or
brevity, without in fact changing the meaning, or it may do so by the incor-
poration of new and material matter in the revision. The term ‘revise’ is
broad enough to permit the amendment of existing laws or statutes in these
several ways.”

The following language may also be quoted as showing very forcibly
the futility of authorizing a revision if such revision is not to be re-
garded as the law when adopted by the Legislature:

“To say that the citizen, in order to know the law by which his rights are
to be determined, must go through the many volumes of session laws enacted
by nearly 40 different Legislatures, and examine the original acts, including the
captions and repealing acts and clauses, is not to be seriously considered. The
Roman citizen who had to read only 3000 plates of brass, on which his laws
were recorded, had, as compared to this, an easy undertaking. The session
laws are for all practical purposes inaccessible to the average citizen, and the
task of searching through them to ascertain the law an insurmountable one.
These laws, as republished by Gammel, down to 1919, occupy nineteen huge
volumes, aggregating approximately 30,000 pages. And yet, unless the Revised
Statutes constitute the law—are the law—citizena and courts alike will be
compelled to seek it in the Session Acts of the Legislature.

“But the Revised Statutes, as we have seen, are the law, and are to be
looked to with safety and confidence by the citizen; nor need one, under the
rules of construction shown in the authorities cited, look into the original acts,
except to explain ambiguities in the Code. The Revised Statutes of this State,
when once adopted, become the entire law on the subjects they purport to
cover, unless specially excepted, and any inquiry into matters of legislative
procedure by which the original session acts were adopted, for the purpose
of impeaching the constitutional integrity of that procedure, is wholly in-
admissible.”

We have not overlooked the provision in the final title of the late
revision of the Civil Statutes contained in Section 6, in reference to
the public school fund, etc. The repealing clause of the final title
provides “that all Civil Statutes of a general nature in force when the
Revised Statutes take effect and which are not included herein or which
are not hereby expressly continued in force are hereby repealed.”

Section 6 of the final title reads as follows:

“School Funds. That no law relating to the University or public school
fund, or to the Agricultural and Mechanical College fund, or the investment
of any such funds, or making any reservation in favor of the same, and no
law affecting Federal aid for vocational education in this State, shall be
affected by the repealing clause of this title, except where altered or amended
by the Revised Statutes.”

It will be noted that under Section 6, no law relating to the public
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school fund shall be affected by the repealing clause of the final title
except where altcred or amended by the Revised Statutes. We believe
that this saving clause is insufficient to preserve the provisions of an
act of the Thirty-seventh Legislature which are in direct conflict with
an express provision brought forward in the body of the Revised Civil
Statutes. It follows that we are of the opinion that all proceeds aris-
ing from the activities affecting lands other than those belonging to
the public free school fund, the University and the several asylums, are
required by law to be credited to the game fund.
Very truly yours,
L. C. SurTon,
Assistant Attorney General.

Op. No. 2575, Bk. 60, P. 179.

GAME, Fisg AND OYSTERS—STATUTORY CoNsTRUCTION—PUBLIC
WaTErs DEFINED.

1. The Game, Fish and Oyster Commissioner is authorized to collect a
fisherman’s tax as well as dealer’s tax on all fish taken and sold from private
waters by virtue of Article 10, Chapter 73, General Laws of the Second Called
Session of the Thirty-sixth Legislature.

2. The title and subject matter of an act are liberally construed to sustain
legislation.

ATTORNEY GENERAL’S DEPARTMENT,

AvusTIN, TExASs, December 6, 1924.

Mr. H. W. Wells, Chief Deputy Game, Fish and Oyster Commissioner,
Austin, Texas.

DEesr Sir: This Department is in receipt of your letter of 26th
ultimo reading as follows:

“W. A. Keeling, Attorney General, Capitol.

“Dear Sir: There is located in Calhoun County a lake known as Green
Lake, the bed of which was patented by the Commissioner of the General Land
Office of Texas to one Howard Kenyon and associates. At the time this patent
wag issued to Kenyon and associates this lake was dry and was sold as agri-
cultural land. Subsequently due to excessive rains and other causes, this
acreage became filled with fresh water, and as a result there is now market-
able fish being taken therefrom and sold through regular commercial channels.

“The question we wish to propound is this: ‘Can the State, through the
Game, Fish and Oyster Commissioner collect a fisherman’s tax as well as a
dealer’s tax on all fish taken and sold from this lake as provided in Articles
10 and 16, Chapter 73, Acts of the Second Called Session of the Thirty-sixth
Legislature, or in other words, does Article 10 levy a tax on all fish caught
in private fresh waters?

“We are asking your opinion on these questions as certain fishermen have
raised the point that Article 10 applies to fish taken from public waters only,
while it is the contention of the Department that the State is entitled to taxes
on all fish taken and sold in Texas, regardless of origin.

“We respectfully request that you give us this opinion on this matter at
your very earliest convenience.

“Yours very truly,”

Your material inquiry is whether or not Article 10 of Chapter %3,
Acts of the Second Called Session, Thirty-sixth Legislature, levies a
tax on all fish caught in private fish waters. The article expressly so
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states, and unless there is some inconsistency with that article and the
caption, it is quite clear your question should be answered in the
affirmative.

Said Article 10 is in part as follows:

“There shall be and is hereby levied a tax of not less than 1 per cent per
pound on all fish and shrimp taken and offered for sale in this State, and
not less than 2 per cent per barrel on all oysters, sold or offered for sale in
this State whether from private or public beds,” ete.

Thus it will be seen that there is no limitation nor exception in the
terms quoted, but the tax is levied upon all fish, etc., taken and sold
or offered for sale in this State.

The caption of the act reads as follows:

“An Act creating the office of Game, Fish and Oyster Commissioner; provid-
ing for his appointment; prescribing his qualifications; defining his duties;
authorizing the appointment of deputies; prescribing their qualifications; de-
fining their powers and duties; and for the protection of fish, oyster, turtle,
terrapins, shrimp, crabs, clams, mussels, lobsters and all other kinds and forms
of marine life in the public fresh water, tidal and coast waters of the State
and to protect the natural oyster beds and reefs and to provide for the location
of private beds, prescribing the terms, tax and conditions upon which fish,
shrimp, crabs, clams, turtle, terrapin, mussels, lobsters and all other forms and
kinds of marine life may be taken from the waters of this State; providing
that this act shall be construed to be a continuation of all former laws upon
the subject; and providing that all suits now pending involving laws affected
by this act shall not abate but shall be prosecuted under such former laws
and under this act, and declaring an emergency.” (Italics ours.)

The suggestion has been made that since the caption in creating the
office states it is for the protection of fish and other marine life in
public fresh waters, tidal and coast waters of the State, etc., that the
tax provided in Article 10 could not apply to private waters. We call
your attention to the subsequent part of the caption which is above
quoted and you will note that it prescribes the terms, tax and condi-
tions upon which fish, etc., may be taken from the waters of this State
without limitation or restriction. It might be true that the office was
created for the protection of fish and other forms of marine life in the
public fresh waters, tidal and coast waters. Even if we concede that
that is the primary purpose of the act, yet the tax inquired about is
incidental to the maintenance of the office and the propagation of the
fish and oysters, therefore the tax declared by the plain language in
Article 10 is not only not repugnant or contrary to the caption, but is
in perfect harmony with, and in support of the letter and spirit of
the act.

In Sutherland on Statutory Construction, page 101, Section 92, the
rule is well expressed that the title and subject matter must be liberally
construed to sustain legislation. Several illustrations are therein given.
For instance, an act, among other things, for “laying out” certain por-
tions of a city and to provide means thercfor, might contain provisions
for opening streets. An act “to indemnify the owners of sheep in case
of damage committed by dogs” properly contained a provision imposing
a license fee upon the owners and keepers of dogs. An Act “to au-
thorize the town of P. to raise money to construct a dock” was held
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broad enough for provision to maintain it afterwards and to collect for-
feits. That casc has a striking similarity to act herein discussed.

We might further remark that in addition to our rcasons for the
construction above given, the contention of your Department should be
upheld becaunse you have given it that consistent construction for many
years and the relative rights of all interested parties have become more
or less fixed by acquiescence in your construction. While the depart-
mental construction is not binding it is uniformly held that it is highly
persuasive and should not be overruled without some authority.

Therefore, we specifically answer your question in the affirmative.

Yours very truly,
RILEY STRICKLAND,
Assistant Attorney General.

Op. No. 2640, Bk. 61, P. 174.

StaTE HicEWAYS—CHAUFFEUR'S LICENSE.

1. Owners, operators or chauffeurs of motor vehicles are not, simply as such,
required to have a chauffeur’s license.

2. One employed by another to operate the latter’s motor vehicle, either
for a stipulated sum or for wages or for part of the profits that might arise
from the use of the vehicle for hire, whether the car be for pleasure or other-
wise, is required to have a chauffeur’s license, even though as an incident of
such employment or business he operates such motor vehicle in the hauling of
passengers or goods.

3. One employed by another to deliver goods or haul passengers, this being
the business or work for which he is paid, and having duties distinct from
and not simply incident to the operation of the motor vehicle, is not required
to have a chauffeur’s license, even though he may operate a motor vehicle as
a means of carrying on such business.

4. One driving his own motor vehicle for hire, whether hauling passengers
or freight, is not a chauffeur within the intent and meaning of the law, and
is, therefore, not required to have a chauffeur’s license.

ATTORNEY GENERAL’S DEPARTMENT,
AvustiN, TExas, March 1, 1926.

Mr. W. P. Kemper, Acting State Highway Engineer, State Office
Building, Capitol.
DeAR Str: This Department is in receipt of your inquiry under
date of February 18, 1926, reading as follows:

“We will appreciate your written opinion on the following:

“Would a person who operates a truck either owned by himself or by another,
hauling goods, wares or merchandise of any description when a fee is charged
for so hauling, be subject to payment of chauffeur license?

“Would a person who operates a service car, either owned by himself or by
another, when such car is used for transporting passengers for a fee, be sub-
ject to chauffeur license?

“We ask your opinion on the above in the broadest and fullest sense possible.”

This presents, as you know, some questions of serious difficulty, but
it shall be our purpose to give you an answer as comprehensive, com-
plete and practical as possible. These questions arise upon the follow-
ing statutes:

“Art. 6675. Every owner of a motor vehicle, tractor, trailer, semi-trailer,



258 REPORT OF ATTORNEY GENERAL.

or motoreycle used on the public highways of this State, and each chauffeur,
shall annually file in the office of the county tax collector of the county in
which he resides or in which the vehicle to be registered is being operated,
an application for the registration of each such vehicle owned or controlled
by him, or for a chauffeur’s license. The county tax collector shall not issue
a license to any person until such application has been filled out in full and
signed by the applicant, and until the requisite fee for the number of un-
expired quarters for the calendar year is paid.” (Acts Thirty-ninth Legis-
lature, p. 155.)

“Art. 6687. A ‘chauffeur’ is one whose business or occupation 1is operating
a motor vehicle for compensation, wages or hire. Each chauffeur shall pay an
annual fee of three dollars for the whole or part of any year he is so engaged.
The Department shall prescribe the form of application for chauffeur’s license,
and shall require the same to be sworn to by the applicant, indorsed and-vouched
for by two reputable citizens of the place where the applicant lives or resides
when making application, setting forth that they have known or been acquainted
with the applicant for a period of not less than sixty days prior thereto, and
that he is trustworthy, sober and competent to operate motor vehicles upon the
highways of this State. No license shall be issued to an applicant unless he
is over eighteen years old. He shall be issued a certificate and a metal badge
with a distinguishing number, free of charge. Said badge shall at all times
be prominently displayed on his clothing while engaged as a chauffeur, and
shall be valid only during the term of his license.” (Substantially, Sec. 25,
Ch. 207, Thirty-fifth Legislature.)

Prior to the 1925 codification the definition of “chauffeur” followed
the word in parentheses when first mentioned in the act, being expressed,
“and by ‘chauffeur’ is meant any person whose business or occupation
is that he operates a motor vehicle for compensation, wages or hire.”
The difference in phraseology is, we believe, immaterial.

The legislative definition of the word “chauffeur” is in itself con-
fusing, though at least it is plain that the intention is to restrict the
requirement of a chauffeur’s license to a particular class of those who
would otherwise be included in the term. For instance, there could be
po doubt that owners of automobiles, as such, are not to be considered
chauffeurs; nor are operators of cars, as such; nor are chauffeurs who
do not operate automobiles for compensation, wages or hire.

Authoritative construction of a statute is, of course, as much a part
of the law as the statute itself, and so if the construction given to this
statute by the Court of Criminal Appeals in Matthews vs. State, 214
S. W., 339, and approved by the San Antonio Court of Civil Appeals
in Insurance Co. vs. Struwe, 218 S. W., 534, 537, is less obvious it is,
nevertheless, just as conclusive as the deductions independently drawn
from the law itself. It was there held that one employed by an oil
company as salesman, who drove an automobile truck to transport the
oil which he sold, but who received no pay from his employer for driv-
ing the truck as a means of carrying on its business in soliciting and
delivering, for which he was paid, was not a chauffeur within the in-
tention of our license law. It was said by Judge Davidson:

“If appellant was driving the auto truck for a stipulated sum or wages, Or
part of the profits that might arise from the use of the vehicle, when used
for others, he might be within the definition given by the Legislature, but the
relation, however, seems to he direct, that the chauffeur must operate the
vehicle as such and for the purpose of so making money, and should as chauffeur
receive compensation for operating it. * * *

“The chauffeur as contemplated hy the statute has a direct relation to the
hire for operating of the vchicle, while in soliciting and delivering goods it is



REPORT OF ATTORNEY (GENERAL. 259

an incident to his employment as a meaus of carrying on the husiness for which
he receives no direct pay, as in this case. * * ¥ Nee also People vs. Dennis,
166 N. Y. Nupp., 318.

In other words, if one is employcd by another to operate the latter’s
motor vehicle, either for a stipulated sum or for wages, or for “part
of the profits that might arise from the use of the vehicle for hire,”
whether the car be used for pleasure or otherwise, he is required to
have a chauffeur’s license, even though as an incident of such employ-
ment or business he operates such motor vehicle in the hauling of pas-
sengers or goods. On the other hand, one cmployed by another to
deliver goods or haul passengers, this being the business or work for
which he is paid, and having duties distinct from and not simply in-
cident to his operation of an automobile, is not required to have a
chauffeur’s license, even though he may operate an automobile as a
means of carrying on such business. Service car hired chauffeurs
would, as a rule, seem to fall in the first class, and the ordinary de-
livery clerks of both wholesale and retail houses in the latter class,
there being, however, conceivable variances of these general rules in
particular instances.

So much is reasonably clear under the statute in the light of the
decision in the Matthews case. It is with the next step that we reach
the question of serious difficulty—namely, are owners of motor vehicles
when engaged in the business of operating their own cars for hire
chauffeurs within the meaning of the statute and required to get a
chauffeur’s license ?

This question has heretofore been answered by this Department in
the affirmative, the opinion to this effect being written by Judge Looney
while Attorney General, his conclusions being expressed as follows:

“For your general guidance we believe the following general rules may be
stated, towit: The term ‘chauffeur’ includes:

“First. All those who, for wages or salary, engage themselves to operate
motor vehicles, whether for pleasure or in connection with the pursuit of any
business.

“Second. All those who operate for hire for the transportation of persons
or property their own motor vehicles or vehicles under their control.

“It will be borne in mind that in order to be taxed at all one must be en-
gaged in the making of a livelihood chiefly by driving or operating a motor
vehicle, either for himself or for another. Casual or incidental employment
of this kind falling short of being the chief employment a person pursues for
a living would not render such liable to pay this tax.” (Reports and Opinions
of Attorney General, 1916-1918, p. 597.)

With the first conclusion and the limitations expressed in the final
paragraph above quoted we still agree; as to the second, the members
of this Department have to this time been in hopeless conflict.

It may be that a purely literal construction of the statutory defi-
nition supports the inclusion of one whose business is that of operating
a motor vehicle for hire, whether such vehicle be owned or simply used
by him as an employee; but, as is said in Lewis’ Sutherland Statutory
Construction,

“The mere literal construction of a section in a statute ought not to prevail
if it is opposed to the intention of the Legislature apparent by the statute;
and if the words are sufficiently flexible to admit of some other construction
it is to be adopted to effectuate that intention.”



260 REPORT OF ATTORNEY GENERAL.

In addition to this, executive construction sustained by able lawyers
supports the opposite opinion to that at which we have now arrived,
but having arrived at that opinion after a thorough investigation, we
have become so impressed with the fact that owners operating their own
cars for hire are not within the intent of the law as expressed, that
upon your pointed interrogation on the matter we feel it our duty so
to declare.

In our consideration of the matter, we have sought, first of all, to
get at the meaning in the statutory definition of its various terms, keep-
ing in view, of course, the intent of the Legislature in the use of those
terms; for its intent not being clear in the definition, the legislative
meaning of the word defined, as well as the words used in defining,
must be determined under the usual rules of construction.

What is the ordinary and generally accepted meaning of the word
“chauffeur”? That must control in the absence of a contrary intent.
Art. 10, subdiv. 1; Hindes vs. Locke, 259 S. W. (Com.), 156.

Expressions in a court’s opinion not essential to a decision of the
questions before it are not, strictly speaking, authoritative, but they
carry a certain weight, not simply because of the legal ability of the
judges tesponsible for them, but also because they are preserved in
the court reports and thus made available as persuasive, if not con-
trolling, guides. Perhaps more important, such expressions, which are
termed “dicta,” are very practical indications, prejudgments, if you
please, of what that particular court will probably do when the question
finally gets before it for decision.

We make this extended explanation because, though the definition
of the word “chauffeur” in the following quotation from Judge David-
son’s opinion in the Matthews case may be considered dicta, it is per-
fectly clear that in and of itself it refutes the idea that one operating
his own car for hire requires a chauffeur’s license.

“The accepted meaning of the word ‘chauffeur’ in every State where the term
is used in a motor vehicle statute is a paid operator or employee, and includes
in it the idea of compensation for the operation of the vehicle. In some of
the States, such as Massachusetts, New Hampshire, and Vermont, the clear dis-
tinction is made between the license of an ‘operator’ and the license of a
‘chauffeur,” and in other States, such as Connecticut, Rhode Island, District of
Columbia, Delaware, and Maine, where the law provides that all operators
shall be licensed, the word ‘chauffeur’ is not used at all in the statutes, but
the more inclusive word ‘operator’ is used. * * * ‘Ag far as the automobile
industry and users of motor vehicles are concerned,’ it would only be by a
strained and unnatural construction, and foreign to the accepted usage, that
the term ‘chauffeur’ could be made to include operators other than employes
for hire. The ‘National Association of Automobile Manufacturers’ and the
‘American Automobile Association’ use the word ‘chauffeur’ to mean ‘an operator
for hire and it is the opinion of the court that the word, as we believe we
have shown, has always been used in that sense in dealing with motor vehicle
legislation’—citing Commonwealth vs. Cooper, 37 Pa. Co. Ct. R., 277, 282, 285.”

It is only by a strained and unnatural construction that even in gen-
eral parlance we speak of one being “his own chauffeur.”” Generally
the expression when so used has a jocular and applied meaning, just
as when we speak of one’s being his own barber or his own lawyer.
These terms all three designate a business or occupation, a chauffeur
being a professional operator of a motor vehicle. Under all rules of
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statutory construction the word “chauffeur” should, therefore, be given
its usual or ordinary meaning when used in the law, unless there exists
some special reason to give it a particular or applied meaning so as
to include an owner who is acting as his own chauffeur. This rule is
not varied by the fact that the term is itself defined in the law, for
the very obvious reason that the statutory definition fails to define what
is meant, and such meaning is the very point of inquiry.

“Motor vehicles” are defined in Article 6701, Scction 1(a), so as to
make the terms virtually correspond with what are more familiarly
known as automobiles. The words “operating” or “operate” are un-
doubtedly used throughout the road law as signifying a personal act
in working the mechanism of the car,—not a vicarious act as in oper-
ating a motor bus line or hired cars generally. Thus the driver oper-
ates the car for the owner, but the owner does not operate the car
unless he drives it himself. Witherstine vs. Insurance Co., 139 N. E.
(N. Y.), 229, 230. This is forcibly illustrated by the use of the word
in the penal provisions of the road law, which is in pari materia as
the act of the same Thirty-fifth Legislature. (P. C., 801.) Certainly
the owner of a car could not have been intended to be held responsible
for violations of the speed law by the driver or for the operation of
the car by an intoxicated driver. Though the words “operate or drive”
are used disjunctively in some of these provisions, it is bound, in the
nature of things, to be without any real intended distinction.

As for the words “business or occupation,” they have a synonymous
and well defined meaning in license fee or occupation tax laws. They
mean simply a calling, trade or vocation which one engages in for the
purpose of profit, as distinguished from casual or incidental acts or
employment. Shed vs. State, 155 S. W., 524, 526; Love vs. State, 20
S. W., 978 ; Robbins vs. State, 123 S. W,, 695. This is really the only
matter discussed in the opinion of this Department already referred
to, and with that much of said opinion we concur.

Under the ordinary acceptation of the terms used, the statutory
definition reading:

“A chauffeur is one whose business or occupation is operating a motor vehicle
for compensation, wages or hire.”

should be interpreted as though it read:

“One whose employment is driving automobiles is, within the terms of this
law, required to have a license if he drives automobiles for compensation, wages
or hire.”

If, on the other hand, one’s chief business is transporting passengers
or freight, his business does not become that of a chauffeur because
he always drives his own car for the hire of such passengers, any more
than he would become a barber by virtue of the fact that he daily
shaved himself.

Indeed, this is virtually the distinction that is made in the Matthews
case, for if one whose business is selling oil does not become a chauffeur
within the intent of the law by reason of the fact that he always drives
an oil truck, we do not see why one whose business is transporting
passengers should become a chauffeur simply by virtue of the fact that
he drives his own car for the hire of such passengers. If he is trans-
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porting freight, instead of passengers, he is even more plainly upon
the same footing as the oil salesman driving his employer’s truck, more
especially so since it could only be by a strained construction that we
could speak of a hauler of freight as operating his truck for hire (See
Orr vs. State, infra) ; yet there is no sufficient ground for distinction
as between a hauler of freight and a hauler of passengers for hire.
Upon the authority of the Matthews case the test in every instance is:
What is the real and essential business of the driver? If it is driving
the car, he is required to have a license; if it is transporting goods or
passengers, the automobile simply being used to that end, he is not
required to have a license. In the latter instance, his business would
be the same, whether owner or employee, if he used a horse and wagon
for the purpose. The essential principle controlling the decision in the
Matthews case, it seems to us, should also decide the question here
at issue.

After all, the application of a license fee or occupation tax must
necessarily turn on the question of one’s business or occupation. In
other words, it is the business or occupation that is licensed or taxed
and not the individual who casually or incidentally happens to perform
some act, which, if he constantly performed with the end of profit within
itself, might constitute his business. Persons who do not clearly come
within the terms of an occupation tax or license fee statute cannot be
held liable thereunder; and there is no essential distinction in this rule
as between statutes of the two classes. 37 C. J., 168, 249. The con-
fusion here comes about through the fact that the hire is paid by the
passenger without distinction as to whether it is for the use of the
car or for the driver’s services in operating the car. We think that
the common sense of the situation is that a passenger pays for his
transportation without regard to the compensation of the driver, and
that the hire he pays is for the use of the car and not its operation,
though the latter may be incidental to the former. If this is so, his
relation of hirer is with the owner as such, and not with the owner
as a driver. The chauffeur’s hire, as distinguished from his compen-
sation or wages, would arise, as suggested in the first quoted excerpt
from the Matthews case, from the use of the vehicle by others upon
his agreement with his employer that he should have a part of the
profits so derived. At least it is clearly apparent that the Legislature,
in prescribing this definition of a “chauffeur,” must have had in mind
the idea of an employment for hire, rather than a hire of the car, since
by Section 14 of the same act (Ch. 207, 35th Leg.) they said:

“No person shall employ for hire as a chauffeur of a motor vehicle any
person not licensed as in this act provided.”

This makes the definition of a chauffeur consistent throughout,
whether his remuneration be called compensation, wages or hire. It
gives a meaning to every one of those terms, without confusing their
application to the car and the driver, thus complying with the sui
generis rule. It avoids the necessity of giving a double meaning to
the term “chauffeur,” as we do when we include in such meaning not
only the driver as an employee working for compensation or wages,
but also the driver as the owner of a car for hire.
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It is the occupation of the driving of cars, and clearly not the occu-
pation of the hiring of cars, that is intended to be taxed. Scction 14
of the act, just quoted, is, in our opinion, practically conclusive of the
intent of the Legislature.

There are scveral cases somewhat illustrating the distinction here
made. For instance, in Orr vs. Stale, 44 S. W., 1102, a conviction,
under a vehicle license tax applicable to vehicles “let for hire,” was
reversed upon proof that the owner himself drove the wagon in ques-
tion to move household furniture, charging so much & load or so much
for the job, and never hired out his wagon to any other person.

Again, in the case of Mullinniz vs. State, 60 S. W., 768, a conviction
for violation of a statute making every owner of a photograph gallery
amenable to a tax was reversed upon a showing that the defendant was
merely a photographer operating for a photograph gallery, the tax not
being levied on the vocation of photographer, but on the owners of
photograph galleries.

In Norris Coal Co. vs. Jackson, 141 N. E., 227, it appears that the
term “chauffeur” in the license law of Indiana is defined as “any per-
son operating or driving a motor vehicle as an employee for hire,” and
it was held that one who was hauling and delivering coal for another
with a truck borrowed by him from a third party “was in no proper
sense a chauffeur, and he needed no license as a chauffeur before driv-
ing said truck upon the public highways of this State, since he was
using the truck as his own property.”

A consideration of the purpose of the law suggests no important reason
against the construction here given to it. The requirement of license
fees is not a revenue measure, but designed primarily in the interest of
public safety and welfare, and the license is purely personal to the
driver. This is clearly apparent from the provisions of Article 6687
heretofore quote