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PREFACE

These volumes of West’s Texas Statutes and Codes include, in
compact and convenient form, the text of all the general and perma-
nent laws of the State of Texas enacted through the Regular Session .
and First Called Session of the 63rd Legislature, and the Texas Con-
stitution, as amended through November 6,-1973.

The laws in West’s Texas Statutes and Codes are under the same
classification as Vernon’s Annotated Texas Statutes and Vernon’s
Texas Codes Annotated. Therefore, the user of this edition may go
from any article or section herein to the same article or section in the
annotated editions, where the complete constructions of the laws by
the state and federal courts, historical data relative to the origin and
development of the law, and other helpful research aids, are conveni-
ently available.

Scope of Volumes

Volume 1 contains the Constitution of the State of Texas; the
Business and Commerce Code; the Education Code; the Family Code;
the Penal Code; Penal Auxiliary Laws (Liquor Control Act; Game,
Fish and Oysters); the Code of Criminal Procedure; and the Water
Code. The Business and Commerce, Education, Family, Penal and
Water Codes are units of the Texas Legislative Council’s on-going
statutory revision program, authorized by Civil Statutes, Art. 5429b-1.

Volume 2 contains the Business Corporation Act; Title 32, Cor-
porations, of the Civil Statutes; the Election Code; the Insurance -
Code; Title 78, Insurance, of the Civil Statutes; the Probate Code;
and Title 122, Taxation, and Title 122A, Taxation-General, of the
Civil Statutes. ‘

Volumes 3 to 5 contain the balance of the text of the Civil Statutes.

Tables

Disposition Tables are provided following each Code and through-
out the Civil Statutes, providing a means of tracing repealed subject
matter to parallel provisions.

Special laws pertaining to education and water, which were nei-
ther repealed by, nor incorporated into, the Education and Water
Codes, are tabulated following the respective Codes.

Additionally, Disposition Table 2 of the Penal Code shows the
new official citations or classifications of unrepealed articles of the
Texas Penal Code of 1925.

III



PREFACE

Indexes

A separate detailed descriptive word Index follows the Constitu-
ticn, each Code and the Penal Auxiliary Laws to facilitate the search
for specific provisions found therein. Laws in the Civil Statutes may
be located by means of the Topical Index at the end of Volume 5.

THE PUBLISHER
November, 1974
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TITLE 93
MARKETS AND WAREHOUSES

Chdpter

Article
I. Commissioner of Agriculture _____________ 5562
2. Warehouses and Warehousemen ___________ 5568
3. Markets and Warehouse Corporations _____ 5578
4. Uniform Warehouse Receipts Act [Repealod] 5612
5. Ginners and Cotten _____________________ 5666
6. Public Weigher _______________________._ 5680
7. Weights and Measures ________.__________ 5705
8. Marketing Associations ______________._____ 5737
9. Marketing Agreements __________________ 5764a

CHAPTER ONE. COMMISSIONER OF
AGRICULTURE
Article
5562. Appointing Board.
5563. The Commissioner.
5564. Employees and Expenses.
5565. Repealed.
5566, Statistics.
5567. To Establish Agencies.

Art. 5562. Appointing Board

The Governor, the Commissioner of Agricul-
ture and the Banking Commissioner shall con-
stitute a board ! which with the consent of the
Senate, shall appoint biennially a suitable per-
son as Commissioner of Markets and Ware-
houses 2 to fill such office for a term of two
years. Said Commissioner may for cause be
removed at any time by the board.

[Acts 1925, S.B. 84.]

1 Board abolished. See Acts 1925, 39th Leg., p. 35, ch.
13, § 2, following art. 5611.

2 Office abolished and functions and duties vested in
Commissioner of Agriculture, See Acts 1925, p. 35, 35th
Leg., ch, 13, following art. 5611.

Art. 5563. The Commissioner

The word “Commissioner,” as used in this ti-
tle, shall mean the Commissioner of Markets
and Warehouses! of the State of Texas. He
shall be furnished proper quarters to be select-
ed by the Governor, to meet the requirements
of his department. He shall give bond in the
sum of ten thousand dollars payable to the
Governor and conditioned for the faithful per-
formance of his duties.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

561.Slee Acts 1925, 39th Leg., p. 35, ch. 13, following art.

Art. 5564. Employees and Expenses

The Commissioner ! with the consent of said
Board may employ a chief clerk, and such oth-
er help as may be necessary. Such help, other
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than the chief elerk, shall receive such salaries
as may be fixed by the Commissioner ! and ap-
proved by the Board. The Commissioner! and
such employees when traveling on official busi-
ness shall receive actual necessary expenses.
All expenditures, including expenses of admin-
istering this department shall be peaid by a
warrant drawn by the Comptroller on the State
Treasurer, on accounts approved by the Com-
missioner ! or on his authority.

[Aects 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. .

6See Acts 1925, 39th Leg., p. 35, ch. 13, following art.
5611,

Art. 5565. Repealed by Acts 1933, 43rd Leg.,
p. 731, ch. 218

Art. 5566. Statistics

The Commissioner ! shall collect, from every
source available, information concerning stocks
on hand and the probable yield of farm and
ranch products, and disseminate the same.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

5618166 Acts 1925, 39th Leg., p, 35, ch. 13, following art.

Art, 5567, To Establish Agencies

The Commissioner! shall establish agencies
for the sale of farm, orchard, and ranch prod-
ucts, wherever it may be deemed advisable, in
which event he is empowered to prescribe all
regulations for the conduct of such agencies as
may be found necessary.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and dutles vested in
Commissioner of Agriculture, '

56§fe Acts 1925, 39th Leg., p. 35, ch. 13, following art.
CHAPTER TWO. WAREHOUSES AND
WAREHOUSEMEN

Article

5568. “‘Public Warehousemen’” and ‘“Warehouse."'

5569. Certificate and Bond..

5570. Receipts and Duplicates.

5570a. Receipts Containing Statement of Cotton Grade
and Staple; Penalty.

5571, Cotton under Lien.

5572. Exchange of Receipt.

5573. Delivery Must Precede Receipt.

5574, Delivery From Warehouse,

5575, 5576, Repealed.

5577. Exceptions.

5577a. Public Grain Warehouses.
5577b. Grain Warehouse Act.

Art. 5568. “Public
“Warehouse”

Any person, firm, company, or corporation
who shall receive cotton, wheat, rye, oats, rice,

Warehousemen” and

1



Art. 5568

or any kind of produce, wares, merchandise, or
any personal property in store for hire, shall
be deemed and taken to be public warehouse-
men,

A warehouse, within the meaning of this law
shall be a house, building, or room in which
any of the above mentioned commodities are
stored and are protected from damage thereto
by action of the elements.

[Acts 1925, S.B. 84.]

Art. 5569. Certificate and Bond

The owner, proprietor, lessee or manager of
any public warehouse, whether an individual,
firm or. corporation, before transacting any
business in such public warehouse shall pro-
cure from the county clerk of the county in
which the warehouse or warehouses are situat-
ed, a certificate that he is transacting business
as a public warehouseman under the laws of
the State of Texas, which certificate shall be
issued by said clerk upon a written application,
setting forth the location and name of such
warehouse or warehouses, and the name of
each person, individual or a member of the
firm, interested as owner or principal in the
management of the same, or, if the warehouse
is owned or managed by a corporation, the
name of the president, secretary and treasurer
of such corporation shall be stated, which ap-
plication shall be received and filed by such
clerk and preserved in his office, and the said
certificate shall give authority to carry on and
conduct the business of a public warehouse
and shall be revocable only by the district
court of the county in which the warehouse or
warehouses are situated, upon a proceeding be-
fore the court, by written petition of any per-
son, setting forth the particular violation of
the law, and upon process, procedure and
proof, as in other civil cases. The person re-
ceiving a certificate, as herein provided for,
shall file with the county clerk granting same,
a bond payable to the State of Texas, with good
and sufficient surety, to be approved by said
clerk, in the penal sum of five thousand dol-
lars, conditioned for the faithful performance
of his duty as a public warehouseman, which
bond shall be filed and preserved in the office
of such county clerk.

[Acts 1925, S.B, 84.]

Art. 5570. Receipts and Duplicates

On application of the owner or depositor of
the property stored in a publiec warehouse, the
warehouseman shall issue over his own signa-
ture, or that of his duly authorized agent, a
public warehouse receipt therefor, to the order
of the person entitled thereto; which receipt
shall purport to be issued by a public ware-
house, shall bear the date of the day of its is-
sue, and shall state upon its face the name of
the warehouse and its location, the description.
quantity, number and marks of the property
stored. Where such receipt is for cotton it
shall state the class and weight, and the date

TITLE 93 2

on which it was originally received in ware-
house, and that it is deliverable upon return of
the receipt properly indorsed by the person to
whose order it was issued, and on payment of
all charges for storage, and insurance, which
charges shall be stated on the face of the re-
ceipt. All such receipts shall be numbered
consecutively, in the order of their issue. A
correct record of such receipts shall be kept in
a well bound book, which shall be at all reason-
able hours, open to an examination by any in-
terested person. No two receipts bearing the
same number shall be issued from the same
warehouse during the same year, nor shall any
duplicate receipts be issued, except in the case
of a lost or destroyed receipt, in which case the
new receipt shall bear the same date and num-
ber as the original, and shall be plainly marked
on its face, “duplicate.” No such duplicate re-
ceipt shall be issued by the public warehouse-
man until adequate security acceptable to the
warehouseman be deposited with or to the or-
der of said warehouseman, to protect the party
or parties who may finally hold the original re-
ceipt in good faith and for a valuable consider-
ation.

[Acts 1925, S.B. 84.]

Art. 5570a. Receipts Containing Statement of
Cotton Grade and Staple; Penalty

Sec. 1. From and after the passage of this
Act, it shall be the duty of every owner, propri-
etor, lessee, and manager of any public ware-
house, whether an individual, firm or corpora-
tion to, upon delivery to him of any cotton, and
upon the request of the owner of said cotton
said warehouseman shall issue a public ware-
house receipt therefor which receipt shall con-
tain in addition to the information now re-
quired by Article 5570 of the Statutes of this
State, a statement of the grade and staple of
the cotton represented by the receipt, said
grade and staple to have been determined by a
public cotton classer, licensed as required by
law, for which statement of grade and staple
the warehouseman shall not collect any charge
in excess of twenty-five (25¢) cents per bale;
provided, however, that in event no public cot-
ton classer, licensed as required by law is
available at any public warehouse, the ware-
houseman shall be authorized to issue a tempo-
rary receipt, which receipt need not contain
the aforementioned statement of class and sta-
ple and which shall have the words “temporary
receipt” plainly stamped across the face there-
of; and which receipt shall be exchangeable at
any time after five (5) days after its date of
issuance for a permanent warehouse receipt,
containing all of the information afore re-
quired.

Sec. 2. Any warehouseman who shall fail
or neglect to comply with any of the provisions
of this Act shall be deemed guilty of the viola-
tion of law contemplated in Article 5569 of the
Revised Statutes of this State, and upon proof
of such failure or neglect shall be deemed lia-
ble to revocation of his certificate by any
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Court of competent jurisdiction as provided in
the aforementioned Article.
[Acts 1931, 42nd Leg., 2nd C.8., p. 45, ch. 25.]

Art. 5571. Cotton Under Lien

No person, firm, or corporation which subse-
quently buys, sells, or deals in any way with
negotiable warehouse receipts issued by any
public warehouseman to evidence cotton stored
in a public warehouse or which subsequently
buys, sells, or deals in any way with such cot-
ton, shall be liable for conversion of said cot-
ton because of the existence of any lien or en-
cumbrance on said cotton in the absence of ac-
tual knowledge of such lien or encumbrance at
the time of the claimed conversion.

[Acts 1925, S.B. 84; Acts 1969, 61st Leg., p. 2334, ch.
789, § 1, eff. Sept. 1, 1969.] .

Art. 5572. Exchange of Receipt

If a person holding a non-negotiable receipt
for cotton as is herein provided for, shall de-
sire to obtain a negotiable receipt in lieu there-
of, he shall return said non-negotiable receipt
to the public warehouse issuing same a_nd
thereupon shall comply in every respect with
the provisions of this chapter relating to nego-
tiable receipts, and upon compliance therewith
a negotiable receipt shall be issued to him in
lieu of said non-negotiable receipt, and said ne-
gotiable receipt thereupon shall be canceled,
and the word “canceled” plainly marked in ink
across the face thereof. v
[Acts 1925, S.B. 84.]

Art. 5573. Delivery Must Precede Receipt

No public warehouse receipt shall be issued
except upon the actual previous delivery of the
goods in the public warehouse or on the prem-
ises, and under the control of the public ware-
houseman by whom it purports to be issued;
and the name of the warehouse shall invariably
be speceified in such receipt.

[Acts 1925, S.B. 84.]

Art. '5574. Delivery From Warehouse

On the presentation and return to the ware-
houseman of any public warehouse receipt is-
sued by him and properly indorsed, and the
tender of all proper warehouse charges upon
the property represented by it, such property
shall be delivered immediately to the holder of
such receipt; but no public warehouseman who
shall issue a receipt for goods shall, under any
circumstances or upon any order or guarantee
whatsoever, deliver the property for which re-
ceipts have been issued, until the said receipt
shall have been surrendered and canceled ex-
cept in case of lost receipts. In default of
strict compliance with the provisions of this
article, he shall be held liable to the legal hold-
er of the receipt for the full value of the prop-
erty therein described, as it appeared on the
day of the default, and shall also be liable to
the special penalty herein provided. Upon de-
livery of the goods from the warehouse, upon
any receipt, such receipt shall be plainly

Art. 5577a

marked in ink across its face with the words?
“Canceled” with the name of the person cancel-
ing the same, and shall thereafter be void, and
shall not again be put in circulation.
[Acts 1925, S.B. 84.]

1 Should probably be ‘‘word.”’

Arxts. 5575, 5576, Repealed by Acts 1965, 59th
Leg., vol. 2, p. 1, ch. 721, § 10-102, eff.
June 30, 1966 :

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code, re-
pealed articles 5575, 5576 effective June
30, 1966. Acts 1965, 59th Leg., vol. 2, p. 1,
ch. 721 was itself repealed by Acts 1967, 60th
Leg., vol. 2, p. 2348, ch. 785, adopting the
Business & Commerce Code effective Sep-
tember 1, 1967. However, the latter Act
specifically provided that the repeal did not
affect the prior operation of the 1965 Act
or any prior action taken under it.

" See, now, Business and Commerce Code, §§ 7.104, 7.204,
7.501 et seq.

Art. 5577. Exceptions

Nothing in this law shall be construed to ap-
ply to private warehouses or to the issue of re-
ceipts by their owners or managers under ex-
isting laws, or to prohibit public warehousemen
from issuing such receipts as are now issued
by private warehousemen under existing laws.
Such private warehouse receipts issued by pub-
lic warehousemen shall never be written on a
form or blank indicating that it is issued from
a public warehouse, but shall, on the contrary,
bear on its face, in large characters, the words,
“not a public warehouse receipt.”

[Acts 1925, S.B. 84.]

Art. 5577a. Public Grain Warehouses

Definitions

Sec. 1. (a) The term “person,” as used in
this Act, shall be construed to mean any indi-

vidual, corporation, partnership, firm, company
or association.

(b) The term “public grain warehouse,” as
used in this Act, shall be construed to mean
any place where non-perishable grains and/or
field seeds are received for storage for others
in bulk and/or for handling for re-storage.

(¢) The term “warehouseman,” as used in
this Act, shall be construed to mean any per-
son operating a public grain warehouse as
herein defined.

(d) The term “Commissioner,” when used in
this Act, shall mean the Commissioner of Agri-
culture of the State of Texas.

Enforcement; Personnel and Equipment

Sec. 2. The Commissioner shall carry out
and enforce the provisions of this Act and is
hereby empowered to appoint and fix the.du-
ties and compensation of inspectors and such
other personnel and provide such equipment as
may be necessary to assist him in enforcing
the provisions hereof,



Art. 5577a

Licenses and Bonds

Sec. 3. It shall be unlawful for any person
to operate a public grain warehouse unless he
shall have obtained and holds a license there-
for issued by the Commissioner. Each applica-
tion for such license shall be on a form pre-
scribed by the Commissioner of Agriculture,
which shall charge and collect a fee of Ten
($10.00) Dollars for each such license and de-
posit the same in the State Department of Ag-
‘riculture Grain and Field Seed Warehouse
Inspection Fund. No such license shall be is-
sued until the applicant therefor has filed with
the Commissioner a corporate surety bond, in
an amount not less than Five Thousand
($5,000.00) Dollars, and not more than Fifty
Thousand ($50,000.00) Dollars on a form pre-
scribed by the Commissioner, conditioned that
the applicant will fulfill all of his obligations
as a warehouseman. Subject to the limitations
herein provided, such bond shall be payable to
the State of Texas and shall be in such amount
as the Commissioner determines will be suffi-
cient to afford adequate protection to the pub-
lic, and the amount thereof shall be changed
from time to time, whenever the State Commis-
sioner finds that the interests of the public re-
quire the same. Anyone injured by the viola-
tion of the terms of the bond may recover dam-
ages to the amount of the bond and suit there-
for may be instituted by such injured person;
provided, however, that the aggregate liability
of the surety to all such injured persons for ali
such damages shall, in no event, exceed the
amount of such bond. Each license issued un-
der the provisions of this section shall expire
one (1) year after its issuance, but may be sus-
pended or revoked sooner by the Commissioner,
after notice by registered mail and an opportu-
nity to be heard has been given, for a failure to
maintain the bond required herein or adequate
insurance on all grains and field seeds re-
ceived in store, or for a violation of any of the
provisions of this Act or any rule or regulation
of the Commissioner adopted pursuant to this
Act. Provided, that upon evidence of just and
good cause such license may be temporarily
suspended without a hearing, for a period not
to exceed thirty (30) days.

Where a warehouseman operates more than
one (1) warehouse unit located in close prox-
imity, and on the same general site as the one
(1) unit for which he has been licensed, he

shall be entitled to a permit or permits for the

operation of such additional units, upon appli-

cation for such permits made to the Commis-

sioner on forms to be prescribed by him, and
the payment of an annual permit fee in the
amount of Ten ($10.00) Dollars for each such
permit, and such permit shall run concurrently
with the license of this principal unit and one
(1) bond shall cover all the units as a whole.

Bond After Termination of License

Sec. 4, The Commissioner may require a
bond from any warehouseman upon suspension,
revocation or expiration of his license, for an
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amount to be fixed by the Commissioner, to af-
ford adequate protection to the holders of
warehouse receipts issued by such warehouse-
man so long as any receipts remain outstand-
ing or uncancelled.

Reports; Inspections; Fees

Sec. 5. Each warehouseman shall, when re-
quested by the Commissioner of Agricultqre, _
make a report to the Commissioner concerning
the condition, conduct, operation and business
of each warehouse he operates and the grains
and field seeds stored therein, and shall permit
any representative or agent of the Commission-
er to enter and inspect each such warehouse
and its contents and the records thereof, and
shall render any assistance necessary in check-
ing any condition or books in connection there-
with, The Commissioner shall charge and col-
lect, for not to exceed one (1) annual examina-
tion and/or inspection of each warehouse un-
less an additional examination and/or inspec-
tion is made at the request of the warehouse-
man, an inspection fee at the rate of One ($1.-
00) Dollar for each ten thousand (10,000)
bushels of the rated grain storage capacity or
fraction thereof of the warehouse inspected,
but in no case shall such inspection fee be less
than Fifteen ($15.00) Dollars. The Commis-
sioner may make as many inspections as he
deems necessary providing that no more than
one (1) inspection fee per year is charged. All
such fees collected shall be deposited in an ac-
count to be known as the State Department of

Agriculture Grain and Field Seed Warehouse
Inspection Fund.

Insurance of Stored Grains and Seeds

Sec. 6. Every person licensed under the
provisions of this Act shall insure, and shall at
all times keep insured, in his own name, all of
the grains and seeds in store for the full mar-
ket value thereof, against loss or damage by
fire, lightning, inherent explosion, windstorm,
cyclone, or tornado, and, in the event of any
other damage to such grains and field seeds, or
to the warehouse or warehouses, whether or
not such loss was insured against, he shall im-
mediately notify the Commissioner and shall at
his own expense promptly take steps neces-
sary to collect the moneys which may be due as
indemnity for such loss or damage. For the
purpose of this Section, “full market value”
shall mean the value required by law to be
used by underwriters in paying for losses of
the grains and field seeds insured for their ac-
tual cash value. In the event the warehouse-
man Insures against hazards not specified
herein, such insurance shall inure to the bene-
fit of the holders of the warehouse receipts.

Scale Tickets

Sec. 7. Each warehouseman shall, upon
weighing grains and field seeds, issue to the
person from whom the same are received a
scale t.lclget in a form or forms approved by the
Commissioner. Such scale ticket shall be non-
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negotiable, but may singly or with others.be
exchanged for a negotiable warehouse receipt.

Form

Sec. 8. Warehouse receipts shall be in a
form prescribed and designed by the Commis-
sioner, in conformity with the Texas Uniform
Warehouse Receipt Act.?

1 Article 5612 et seq. (repealed).

Warehouse Receipts;

Issuance of Warehouse Receipts; Numbering

Sec. 9. Upon application of the owner or
consignee of grains and field seeds stored in a
public grain warehouse, the warehouseman
shall issue to the person entitled thereto a
warehouse receipt therefor. No two (2) ware-
house receipts bearing the same number shall
be issued for the same public grain warehouse
during any one (1) calendar year, except in
case of a lost or destroyed receipt, in which
case the new receipt shall bear the same date
and number as the original, and shall be plain-
ly marked upon its face “Duplicate”.

Issuance Only on Actual Delivery;
for Same Lot; Division and Consolidation

Sec. 10. No warehouse receipt shall be is-
sued except upon actual delivery of grains
and/or field seeds into store in the public grain
warehouse from which it purports to be issued,
and which are to be represented by the receipt;
nor shall any receipt be issued for a greater
quantity of grains or field seeds than is con-
tained in the lot stated to have been received,
nor shall more than one (1) receipt be issued
for the same lot of grains or field seeds except
in cases where receipts for a part of a lot are
desired, and then the aggregate receipts for a
particular lot shall cover that lot and no more.
In cases where a part of the grains or field
seeds represented by the receipt is delivered

Multiple Receipts

out of store and the remainder is left, new re-

ceipt may be issued for the remainder; but
such new receipt shall bear the same date as
the original, and shall state on its face that it
is the balance of the receipt of the original
number, and the receipt upon which a part has
been delivered shall be cancelled in the same
manner as if the grains or field seeds it calls
for had all been delivered. In case it be desir-
able to divide one (1) receipt into two (2) or
more, or in case it be desirable to consolidate
two (2) or more receipts into one (1), and the
warehouseman consents thereto, the original
receipt shall be cancelled the same as if the
grains or field seeds had been delivered from
store, and the new receipts shall state on their
face that they are parts of other receipts, or a
consolidation of other receipts, as the case may
be; and the numbers of the original receipts
shall also appear upon the new receipts issued
explaining the change; but no consolidation of
receipts of dates differing more than ten (10)
days shall be permitted, and all new réceipts
issued for old ones cancelled as herein pro-
vided shall bear the same dates as those origi-
nally issued as near as may be.

Art. 5577a

Lost or Destroyed Receipts

Sec. 11. In case a warehouse receipt is lost
or destroyed, a duplicate so marked shall be is-
sued therefor in the same manner as the origi-
nal receipt upon affidavit of the owner of the
original receipt that such receipt has been lost
or destroyed, and the giving to the warehouse-
man of an acceptable bond with approved secu-
rity in an amount equal to double the va[ue, at
the time the bond is given, of the grains or
field seeds represented by said lost or de-
stroyed receipt, which bond shall indemnify
against loss or damage sustained by reason of
the issuance of such duplicate receipt, and any
cost of litigation incident thereto.

Equipment and Records

Sec. 12. Each warehouseman shall provide
sufficient equipment for weighing and main-
taining quality and keeping records of all
grains and field seeds stored.

Liability for Loss or Injury

Sec. 13. A warehouseman shall be liable
for any loss or injury to the goods caused by
his failure to exercise such care in regg.rq to
them as a reasonably careful owner of similar
goods would exercise, but he shall not be lia-
ble, in the absence of an agreement to the con-
trary, for any loss or injury to the goods Whlch
could not have been avoided by the exercise of
such care.

{ssuance of False or Fraudulent Receipts; Removal of
Grain or Seed Without Return of Receipt

Sec. 14. Any warehouseman, or employee or
manager of a public grain warehouse, who
shall be guilty of issuing any warehouse re-
ceipt for any grains or field seeds that are not
actually in store at the time of issuing such re-
ceipt, or who shall be guilty of issuing any
warehouse receipt that is in any respect fraud-
ulent in its character, either as to its date or
as to the quantity, quality or inspected grade
of such grains or field seeds or who shall re-
move any grains or field seeds from store (ex-
cept to preserve the same from fire or other
damage) without the return and cancellation
of any and all outstanding receipts that may
have been issued to represent such grains or
field seeds, shall, when convicted thereof, be
guilty of a felony, and shall be punished by a
fine of not more than Five Thousand ($5,000)
Dollars or imprisonment in the State peniten-
tiary for not more than five (5) years, or by
both such fine and imprisonment.

Issuance of Receipt Without Knowledge; Delivery of
Grain or Seeds Without Surrender of Receipt;
Failure to Cancel Receipt

Sec. 15. Any warehouseman, or the manag-
er or other employee of a public grain ware-
house, who fraudulently issues or aids in issu-
ing a warehouse receipt for any grains or field
seeds, without knowing that the same have ac-
tually been placed in a public grain warehouse,
or who shall deliver any grains or field seeds
from a public grain warehouse without the sur-
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render and cancellation of the receipt therefor,
or who fails to mark his receipt “cancelled” on
the delivery of such grains or field seeds, shall
be guilty of a felony and upon .conviction
thereof shall be punished by a fine of not more
than Five Thousand ($5,000) Dollars or by im-
prisonment in the State penitentiary for a term
of not more than five (5) years, or by both
such fine and imprisonment.

Offenses Respecting License; False or

Fraudulent Receipts

Sec. 16. No public grain warehouse shall be
designated as being licensed or operated under
the provisions of this Act, and no name or de-
scription conveying the impression that it is so
licensed or operated shall be used unless such
public grain warehouse is so licensed and oper-
ated. Any person who shall so misrepresent,
or who shall forge, alter, counterfeit, simulate,
or falsely represent the license required by
this Act, or who shall issue or utter, or aid or
assist in uttering, issuing or uttering, or at-
tempt to issue or utter, a false or fraudulent
receipt for any grains or field seeds, shall be
deemed guilty of a felony and upon conviction
thereof shall be punished by a fine of not more
than Five Thousand ($5,000.00) Dollars, or by
imprisonment in the State penitentiary for a
term of not more than five (5) years, or by
both such fine and imprisonment.

False Statements With Intent to Defraud; Liability to
Lienholder or Mortgagee

Sec. 17. Any person who shall, in order to
sell to a public grain warehouseman any grains
and/or field seeds upon which a lien or a mort-
gage exists, make any false statement of a ma-
terial fact, with intent to defraud, and/or any
person who shall in order to procure any nego-
tiable warehouse receipt, make any false state-
ment of a material fact, with intent to defraud,
shall be guilty of a felony and shall be pun-
ished by a fine of not more than Five Thou-
sand ($5,000.00) Dollars, or by imprisonment
in the State penitentiary for a period of not
more than two.(2) years, or by both such fine
and imprisonment. Provided, that no ware-
houseman shall be liable to any lienholder or
mortgagee for any grains and/or field seeds or
liens and/or incumbrances thereon unless at
the time of sale the nature and amount of same
is clearly set out in a written declaration
signed by the person selling such grains and/or
field seeds, and it is hereby made the duty
of the warehouseman to secure such written
declaration before final settlement is made.

Rules and Regulations

Sec. 18. The State Commissioner of Agri-
culture shall make such rules and regulations
as he deems necessary to carry out the provi-
sions of this Act.

Application of Act; Exceptions

Sec. 19. The provisions of this Act shall
not apply to persons operating public grain
warehouses under the United States Ware-
house Act, as amended, and operating in con-
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nection with the rules and regulations made in
pursuance thereof or thereunder, and shall not
apply to an individual producer-owner who
does not receive from other producers -grains
and/or field seeds for storage and/or handling
for re-storage. .

Violations of Act, Rule or Regulation

Sec. 20. Any person violating any of the
provisions of this Act or any rule or regulation
made hereunder, shall be guilty of a misde-.
meanor except where such violation is express-
ly made a fgelony.

Appropriations

Sec. 21. All money deposited under the
State Department of Agriculture Grain and
Field Seed Warehouse Inspection Fund is here-
by appropriated to effectuate the provisions of
this Act in addition to any other appropria-
tions by House Bill No. 111, Acts 53rd Legisla-
ture, Regular Session, for the biennium ending
August 31, 1955.! Thereafter the number of
employees and the salaries and travel allow-
ances of each shall be as fixed in the biennial
appropriation bill.

1 Acts 1953, 53rd Leg., p. 127, c. 81.

Partial Invalidity

Sec. 22. If any of the provisions of this Act
shall be adjudged to be invalid or unconstitu-
tional, such adjudication shall not affect the
validity or constitutionality of any of the other
provisions of this Act.

[Acts 1953, 53rd Leg., p. 385, ch. 106.]

Art. 5577b. Grain Warehouse Act
Title

Sec. 1. This Act shall be cited as the Texas
Grain Warehouse Act.

Definitions
Sec. 2. For the purpose of this Act:

_(a) “Commissioner” means the Commis-
sioner of Agriculture of the State of Texas.

(b) “Persons” means any individual, cor-
poration, two or more persons having a joint
or common interest, or other legal or com-
mercial entity.

(e) “Grain” means wheat, grain sorghum,
corn, oats, barley, rye, soybeans, and any
other grain, peas or beans upon which feder-
al_gr'am standards are established. The com-
missioner may, by appropriate regulation, in-
clude field seed within this definition.

(d) “Public grain warehouse,” hereinafter
3‘eferr'ed to as warehouse, means any build-
ing, bin, or similar structure used for receiv-
Ing, storage, shipment or handling of grain
for hire, or for purchase and sale of grain,
or of. grain on which payment is deferred.
Providing, however, that nothing herein
shall bring within the definition of public
grain warehouse, any person, firm, or corpo-
ration whose primary business is manufac-
turing of or sale at retail of manufactured
grain. Further, providing that any person,



firm, or corporation which receives grain,
with the intent of ultimately using such
grain for planting seeds, shall not be within
the definition of a publlc grain warehouse in
this Act, unless such person, firm, or corpo-
ratlon, in writing, requests of the Commis-
sioner of Agriculture to be licensed as a pub-
lic grain warehouse.

. (e) “Warehouseman” means any person
engaged in the business of operating a public
grain warehouse as herein defined.

(H “Depos1tor” means any person who de-
posits grain in a warehouse for storage, han-
dling, or shipment, or who is the owner or le-
gal holder of any outstanding receipt, or who
is lawfully entitled to possession of the
grain.

(g) “Receipt” means a negotiable ware-
house receipt issued by a warehouseman li-
censed under this Act.

(h) “Scale weight ticket”, hereinafter re-
ferred to as ticket, means a load slip other
than a receipt, given depositor by a ware-
houseman licensed under this Act, upon ini-
tial delivery of the grain to the warehouse.
Such ticket shall be nonnegotiable.

(i) “License” includes any and all renew-
als and amendments thereof unless the con-
text clearly indicates the contrary.

(j) “Storage grain” includes any grain re-
ceived in any public warehouse, as in this
Act defined, located in this state, and same
is not purchased by the lessee, owner or
manager of such warehouse, such grain shall
be considered stored grain.

Powers and Duties of the Commissioner

Sec. 3. (a) The commissioner shall admin-
ister this Act and in its administration is au-
thorized, in addition to any other powers con-
ferred by this Act, to investigate the storing,
shipping and handling of grain and complaints
with respect thereto, including the inspection
of any warehouse, the grain stored therein and
all property and records pertaining thereto; to
determine whether warehouses for which li-
censes are applied for or have been issued are
suitable for proper storage, shipping and han-
dling of grain which are, or are expected to be
stored, handled or shipped; to require such re-
ports as may be determined are necessary in
the administration of this Act; to require a li-
censed warehouseman to terminate storage,
shipping and handling agreements upon revo-
cation of his license, to prescribe all forms,
within the limitations set forth in this Act, in-
cluding the form of receipts, bonds and appli-
cation for licenses; and to promulgate all nec-
essary rules and regulations for carrying out
the provisions of the Act.

(b) The commissioner shall have power in
the conduct of any hearing authorized to be
held by him to examine, or cause to be exam-
ined, under oath, any person, and to examine
or cause to be examined, books and records of
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any licensee; to hear testimony and take proof
material for his information in the discharge
of his duties under this Act; to administer or
cause to be administered oaths; and for any
such purpose to issue subpoenas, to require the
attendance of witnesses and the production of
books which shall be effective in any part of
this state; and any district or county court, or
any judge thereof, either in term time or in va-
cation, may by order duly entered require the
attendance of witnesses and the production of
relevant books and records subpoenaed by the
commissioner, and the court or judge may com-
pel obedience to its or his order by proceedings
for contempt.

(¢) The commissioner is authorized to ap-
point and fix duties and compensation of
inspectors and such other personnel and pro-
vide such equipment as may be necessary to as-
sist him in enforcing the provisions of the Act.

License Required

Sec. 4. (a) No person shall operate a ware-
house without first having obtained a license
in his name covering such warehouse from the
commissioner or continue to operate such
warehouse after any such license has been re-
voked or suspended, except as provided in Sec-
tion 14 hereof.

(b) All warehouses licensed under a single
license shall be treated as a single warehouse
for the purpose of this Act, including issuance
of receipts, and receipt and shipment of grain.
However, any part may be reserved and desig-
nated “not for public use”, upon application to
and approval of the commissioner.

(¢) All warehouses owned or controlled by
the warehouseman located in close proximity
on the same general location may be considered
as one unit for the purpose of determining the
amount of bond and be included in the license.

Application for License and Renewal:

Sec. 5. (a) A separate application for each
license, renewal or amendment thereof shall be
filed with the commissioner at such times, on
such forms, and containing such information
as shall be prescribed by the commissioner.

(b) Any application for a license, or renewal
thereof, shall be accompanied by a license fee
of $10. 00 for each license.

(¢) No licensed walehouseman shall make
use of ‘any increased warehouse capacity with-

out first obtaining approval of the commission-
er.

Fees

Issuance of License

Sec. 6. The commissioner is authorized to
issue and amend a license, or renewal thereof,
upon approval of the bond and insurance filed
by the applicant, upon determination that the
warehouse covered by such application is suit-
able for the proper storage of grain and upon
determination that the applicant has complied
with the provision of this Act and regulations
promulgated thereunder.
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Bond Requisites
Sec. 7. (a) Each applicant for a license to

conduct a warehouse under this Act shall, as a
condition to the granting thereof, file or have

on file with the commissioner, a bond, running |

to the State of Texas, executed by the appli-
cant as principal, and by a corporate surety li-
censed to do business in the State of Texas, as
surety. .

(b) Such bond shall:

(1) be in such fofm and contain such
terms and conditions as the commissioner
shall presecribe;

(2) Dbe conditioned upon the faithful
performance of all obligations of a li-
censed warehouseman under the terms of
this Aet and regulations hereunder from
the effective date of the bond until the li-
cense is revoked or the bond is cancelled
as provided in this Act, whichever occurs
first; and

(3) be further conditioned upon the
faithful performance from the effective
date of the bond and thereafter, whether
or not said warehouse remains licensed un-
der this Act, of such obligations as a ware-
houseman under contract with depositors
of grain in the warehouse as exists on the
effective date of the bond or are thereafter
assumed prior to the time the license of
the warehouseman is revoked or the bond
is cancelled as provided herein, whichever
occurs first; and

(4) in an amount of bond to be that the
net worth of the company shall be the
equivalent of 15¢ per bushel of the stor-
age capacity, and the bond shall be not
less than 15¢ per bushel on the first mil-
lion bushels; 10¢ per bushel on the second
million bushels; 5¢ per bushel on all ca-
pacity above two million bushels, the bond
not to be less than $10,000.00 nor more
than $500,000.00.

In the event the net worth of the company is
less than 15¢ per bushel based on storage ca-
pacity, then a deficiency bond shall be estab-
lished for the difference in addition to the
above mentioned bond. Continuance certifi-
cates or renewal certificates shall be accepta-
ble for reissuance of warehouse license.

(¢) The applicant may give a single bond
meeting the requirements of this Act and all li-
censed warehouses operating by him shall be
deemed as one warehouse for the purpose of
this bond.

(d) In no event shall the liability of the
surety on any bond required by this Act accu-
mulate for each successive license period dur-
ing which the bond is in force. The liability of
the surety is limited in the aggregate to the
face amount of the bond.

Action by Depositor Upon Bond

‘Sec. 8. (a) If no action upon the bond of a
licensed warehouseman is commenced within
thirty days after written demand to the com-
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missioner any depositor shall have a right of
action upon such bond for the recovery of all
damages suffered by such depositor by reason
of the failure of the warehouseman to comply
with any condition of his bond. '

(b) Recovery under such bond shall be pro-
rated when the claims exceed the liability un-
der such bond: Provided, that it shall not be
necessary for any depositor suing on such bond
to join other depositors in such suit and the
burden of establishing proration shall be on -
the surety as a matter of defense.

Casualty Insurance;

Sec. 9. (a) Each applicant for a license to
conduct a warehouse under this Act shall, as a
condition to the granting thereof, file or have
on file with the commissioner a certificate of
insurance evidencing an effective policy of in-
surance issued by an insurance company autho-
rized to do business in the State of Texas in-
suring in the name of the applicant all grain
which is or may be in the warehouse for their
full market value against loss by fire, internal
explosion, lightning, windstorm, cyclone, or
tornado; provided that on certification by the
warehouseman that all grain within the ware-
house is actually owned by the warehouseman
free of any lien, such insurance coverage
would not be required.

(b) In case fire, internal explosion, light-
ning, windstorm, cyclone or tornado destroys
or damages any grain in any licensed ware-
house, the warehouseman shall, upon demand
by the depositor, and upon being presented
with the receipt or other evidence of owner-
ship, make settlement, after deducting the
warehouseman’s charges and advances, at the
market value of the grain based on the value at
the average price paid for grain of the same
grade and quality on the date of the loss at the
location of the warehouse. In event such set-
tlement is not made within 30 days from the
date of such demand, the depositor shall have
the right to seek recovery from the insurance
company.

Recovery for LLoss

Additional Bond and Insurance

Sec. 10. (a) Whenever the commissioner
shall determine that a previously approved
bond or previously approved insurance is in-
sufficient, he shall require an additional bond
or Insurance to be given by the warehouseman,
conforming with the requirements of this Act.

(b) The commissioner may require a bond
from any warehouseman upon suspension, rev-
ocation or expiration of his license to protect
dep_ositors of grain so long as any receipts re-
main outstanding or uncancelled.

Cancellation of Bond and Insurance;
Suspension of License

Sec. 11. (a) No licensed warehouseman
may cancel an approved bond or approved in-
surance without prior written approval of the
commissioner and his approval of a substitute
bond or insurance. The surety on a bond may
cancel a bond required by this Act only after
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the expiration of ninety days from the date the
surety shall have mailed a notice of intent to
cancel, by registered or certified mail, to the
commissioner. The surety and the insurance
company shall, at the time of giving notice to
the commissioner, send a copy of such notice to
any other governmental agency requesting it.
The commissioner shall promptly, upon receipt
of any notice provided for in this section, noti-
fy the warehouseman involved.

(b) Notwithstanding any other provisions of
this Act, the license of a warehouseman shall
automatically be suspended for failure to

(1) file a new bond within the ninety
day period as provided in this section, or

(2) file new evidence of insurance with-
in thirty day period as provided in this
section, or '

(8) maintain at all times a bond and in-
surance as provided in this Act.

Such su'spension'shall continue as long as
any such failure exists.

Warehouse Inspections and Fees

Sec. 12. (a) Every licensed warehouseman
shall, when requested by the commissioner,
make a report to the commissioner on the con-
dition, conduct, operation and business of each
warehouse he operates and the grain stored
therein.

(b) Warehousemen shall permit any repre-
sentative or agent of the commissioner to enter
and inspect each licensed warehouse and its
contents and the records related to stored
grain thereof, and shall render any assistance
necessary in checking any condition or records
in connection therewith.

(¢) The commissioner shall inspect and col-
lect for one annual examination of each ware-
house, unless additional inspections are made
at the request of the warehouseman. The
inspection fee shall be at the rate of $1.00 for
each ten thousand bushels of licensed storage
capacity or fraction thereof of the warehouse
inspected. In no case shall such fee be less
than $15.00.

(d) The commissioner may make as many
inspections as he deems necessary, provided,
that no more than one inspection fee per year
is charged the warehouseman.

Suspension, Revocation, and Denial of License

Sec. 13. The commissioner is authorized to
suspend, revoke or deny a license in any case
in which he determines, after opportunity for a
hearing, that there has been violation of or
failure to comply with the requirements of this
Act or the regulations promulgated thereunder.
The commissioner, whenever he deems neces-
sary, may suspend a license temporarily with-
out hearing, for a period not to exceed thirty
(30) days.

Operation After Revocation or Suspensioh of License

Sec. 14. (a) When a license is revoked, the
warehouseman shall terminate, in the manner
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prescribed by the commissioner, all arrange-
ments covering storing, shipping or handling
of grain in the warehouse, covered by such li-
cense, but shall be permitted, under the direc-
tion and supervision of the commissioner, to
deliver grain previously received.

(b) During any suspension of a license, the
warehouseman may, under the direction and
supervision of the commissioner, operate the
warehouse, but shall not receive grain for stor-
ing, shipping or handling during the term of
such suspension.

Duty of Warehouseman to Receive: Issuance

of Tickets and Receipts

Sec. 15. (a) Every licensed warehouseman
shall, upon receiving grain, issue to the person
from whom the grain was received, a serially
numbered ticket in a form approved by the
g_ombinissioner. Such tickets shall be nonnego-
iable.

(b) Upon application of the depositor, the
warehouseman shall issue to the depositor a
warehouse receipt in a form prescribed by the
commissioner and in conformity with Chapter
7, Texas Business & Commerce Code. Ware-
house receipts issued under this chapter shall"
be subject to all the provisions of Chapter 7,
Texas Business & Commerce Code.

(e¢) No two receipts bearing the same num-
ber shall be issued by the same warehouse dur-
ing any one calendar year. ’ :

Receipt for Grain Owned by Warehouseman

Sec. 16. A licensed warehouseman may is-
sue a receipt for grains owned by him, in
whole or part, located in his licensed ware-
house. The negotiation, transfer, sale, or
pledge of any such receipt shall not be defeat-
ed by reason of such ownership.

Obligation of Warehouseman to Deliver

Sec. 17. The obligation of a warehouseman
to deliver grain to a person holding a receipt
for grain stored in the warehouse is controlled
kédeection 7.403, Texas Business & Commerce

ode.

Termination of Storage at Warehouseman’s Option

Sec. 18. A warehouseman desiring to termi-
nate the storage of any person’s grain in his
warehouse shall do so according to the provi-
sions of Section 7.206, Texas Business & Com-
merce Code.

Duplicate Receipts

Sec. 19. (a) While a receipt issued under
this Act is outstanding and uncancelled by the
licensed warehouseman issuing same, no other
or further receipt shall be issued for the grain
covered thereby or any part thereof, except
that in case of lost, stolen or destroyed receipt,
the owner shall be entitled to a new receipt
shown to be ‘duplicate or substitute for the
missing receipt. Such duplicate or substitute
receipt shall be endowed with all rights apper-
taining to the document for which it was is-
sued, and shall state that it is in lieu of the
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former receipt giving the number and date
thereof. The warehouseman shall require an
indemnity bond of double the market value of
the grain covered by such missing receipt, in
such form and with such surety as may be pre-
scribed by the commissioner, as will fully pro-
tect all rights under the missing receipt.

(b) No licensed warehouseman shall become
a surety on a bond for a lost, stolen, or de-
stroyed receipt.

Records

Sec. 20. (a) Every warehouseman conduct-
ing a warehouse under this Act shall keep in a
place of safety complete and correct records
and accounts pertaining to the licensed ware-
house, including records and accounts of all
grains received therein and withdrawn there-
from, of all unissued receipts in his possession,
of all receipts and tickets issued by him, and of
the receipts returned to and cancelled by him.
Such records shall be retained by the ware-
houseman for such period as may be prescribed
by the commissioner; provided, that copies of
receipts or other evidencing ownership of any
grains’or liability as a warehouseman shall be
retained so long as such documents are out-
standing, and any such document which has
been cancelled shall be retained for a period of
not less than two years from the date of can-
cellation.

(b) All cancelled .receipts shall be clearly
marked “cancelled” setting forth date of such
cancellation.

(¢) All such records and accounts shall be
kept separate and distinct from records and ac-
counts of any other business, and shall be sub-
ject to inspection by the commissioner at all
reasonable times.

Posting of License

Sec. 21. Each licensed warehouseman shall
immediately upon receipt of a license post it in
a conspicuous place in the office of the li-
censed warehouse.

Receipt Forms; Cash Bond; Recovery

Sec. 22. (a) All receipt forms shall be sup-
plied by the commissioner except where com-
missioner, in writing, approves the form and
gives permission to a warehouseman to have
receipts printed. Requests for receipts shall
be on forms furnished by the commissioner and
shall be accompanied by payment to cover esti-
mated cost of printing, packaging, and ship-
ping, as determined by the commissioner.
Where privately printed, the printer shall fur-
nish the commissioner an affidavit showing the
amount of the receipts printed, and the serial
numbers, thereof, and the warehouseman shall,
at the discretion of the commissioner, furnish
a bond in such form and in such amount not to
exceed Five Thousand Dollars ($5,000.00) as
determined by the commissioner, to cover any
loss resulting from the unlawful use of any re-
ceipt.

(b) All receipts remaining unused shall be
recovered by the commissioner if the license

Printing;
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required by this Act is terminated or suspend-
ed.

Remedies of the Commissioner on Discovery of Shortage
or Refusal to Submit to Inspection

Sec. 23. (a) Whenever it appears to the
satisfaction of the commissioner that a li-
censed warehouseman has not in his possession
sufficient commodities to cover the outstanding
receipts and outstanding tickets issued or as--
sumed by him, or when such warehouseman re-
fuses to submit his records or property for
lawful inspection, the commissioner may give
notice to the warehouseman to comply with all
or any of the following requirements:

(1) Cover such shortage;

(2) Give additional bond as requested
by the commissioner;

(3) Submit to such inspection as the
commissioner may deem necessary.

(b) If such warehouseman fails to comply
with the terms of such notice within twenty-
four hours from the date of its issuance, or
within such further time as the commissioner
may allow, the commissioner may petition the
district court for the county where the licensed
warehouseman’s principal place of business is
located (as shown by the license application)
for an order: Authorizing the commissioner to
seize and take possession of all or a portion of
any and all grains located in the licensed ware-
house or warehouses of such warehouseman,
and of all pertinent records and property.

(¢) Upon taking possession the commissioner
shall give written notice of its action to the
surety on the bond of the warehouseman and
may notify the holders of records, as shown by
the warehouseman’s records, of all receipts and
tickets issued for grains, to present their re-
ceipts or tickets for inspection, or to account
for the same. The commissioner may thereup-
on cause an audit and other investigation to be
made of the affairs of such warehouse, espe-
cially with respect to the grains in which there
is an apparent shortage, to determine the
amount of such shortage and compute the
shortage as to each depositor as shown by the
warehouseman’s records, if practicable. The
commissioner shall notify the warehouseman
and the surety on his bond for the approximate
amount of such shortage and notify each de-
positor thereby affected by sending notice to
the depositor’s last known address as shown by
the records of the warehouseman.

(d) The commissioner shall retain possession
obtained under this section until such time as
the warehouseman or the surety on the bond
shall have satisfied the claims of all deposi-
tors, or until such time as the commissioner is
ordered by the court to surrender possession.

(e) If during or after the audit or other in-
vestigation provided for in this section, or at
any other time, the commissioner has evidence
that the warehouseman is insolvent or is un-
able to satisfy the claims of all depositors, the
commissioner may petition the district court
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for the appointment of a receiver to operate or
liquidate the business of the warehouseman in
accordance with law.

(f) At any time within ten days after the
commissioner takes possession, the warehouse-
man may serve notice upon the commissioner
to appear in the district court of the county in
which such warehouse is located at a time to
be fixed by such court, which shall not be less
than five, nor more than 15 days from the date
of the service of such notice, and show cause
why such possession should not be restored to
the warehouseman.

Injunction Against Operating Without a License or
Interfering With the Commissioner

Sec. 24. If after 15 days notice, the ware-
houseman refuses to comply with this Act, the
commissioner shall apply for, and the courts of
this state are vested with jurisdiction to issue,
a temporary or permanent injunction against
the operation of a warehouse, or the issuance
of receipts or tickets, without a license, and
against interference by any person with the
carrying out by the commissioner, or by any re-
ceiver appointed under Section 23 of this Act,
of its duties and powers under this Act.

Penalties

Sec. 25. (a) Unless otherwise provided in
this Act, every person who shall violate any of
the provisions of this Act shall be guilty of a
misdemeanor and shall be punished by a fine
of not less than One Hundred Dollars ($100.-
00% or more than Five Hundred Dollars ($500.-
00).

(b) Any person who shall transact any pub-
lic warehouse business without first procuring
a license as herein provided, or who shall con-
tinue to transact any such business after such
license has been revoked or suspended except
as provided in Section 15, shall upon convic-
tion thereof be fined in any sum not less than
$100.00, or not more than $500.00 for each day
such business is carried on.

(¢) Every person who issues or aids in issu-
ing a receipt or ticket knowing that the grain
for which sueh receipt or ticket is issued has
not been actually received at the licensed ware-
house, every person who issues or aids in issu-

" ing a duplicate, or additional negotiable receipt
for grain knowing that a former negotiable re-
ceipt for the same grain or any part thereof is
outstanding and uncancelled, except in case of
a lost, stolen, or destroyed receipt, as provided
in Section 20, and every person who shall
fraudulently and without proper authority rep-
resent, forge, alter, counterfeit or simulate any
license provided for in this Act, shall be guilty
of a felony and upon conviction shall be sub-
ject to a fine not exceeding Five Thousand Dol-
lars ($5,000.00) or imprisonment not exceeding
five (5) years, or to both.

(d) Except in case of sale or other disposi-
tion of the grain in lawful enforcement of the
warehouseman’s lien or on warehouseman’s
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lawful termination of storage, shipping or han-
dling agreements, or except as permitted by
regulations of the commissioner when neces-
sary to effectuate the purpose of this Act:

(1) Every person who delivers any
grain out of the warehouse for which a li-
cense has been issued, knowing that a ne-
gotiable receipt, the negotiation of which
would transfer the right of possession of
such grain is outstanding and uncancelled,
without obtaining the possession of such
receipt at or before the time of such deliv-
ery shall be subject to a fine not exceeding
Five Thousand Dollars ($5,000.00) or to
imprisonment not exceeding five (5) years,
or both.

(2) Any person who delivers any com-
modity out of warehouse for which a li-
cense has been issued, knowing that a non-
negotiable receipt or ticket is outstanding
and uncancelled, without the prior approv-
al of the person lawfully entitled to deliv-
ery under such nonnegotiable receipt or
ticket and without such delivery being
shown on the appropriate records of the
warehouseman, shall be subject to a fine
not exceeding Five Thousand Dollars
($5,000.00) or to imprisonment not exceed-
ing five (5) years, or to both.

(e) Every person who fraudulently issues or
aids in fraudulently issuing a receipt or ticket
knowing that it contains any false statement
shall be subject to a fine not exceeding Five
Thousand Dollars ($5,000.00) or to imprison-
ment not exceeding five (5) years.

(f) Every person who deposits grain to
which he has not title, or upon which there is
a lien or mortgage, and who takes for such
grain a negotiable receipt which he afterwards
negotiates for value with intent to deceive and
without diselosing his want of title or the exis-
tence of the lien or mortgage, and every person
who changes any receipt or ticket subsequent
to issuance except for notations by the ware-
houseman or partial delivery, shall be subject
to a fine not exceeding Five Thousand Dollars
($5,000.00) or to imprisonment not exceeding
five (5) years, or to both.

Application Limited

Sec. 26. The provisions of this Act shall
not apply to any warehouse covered by a li-
cense issued under the United States Ware-
house Act, and shall not apply to an individual
producer-owner who does not receive from oth-
ers grain for storage or handling for hire.

Invalidation of Part of Act

Sec. 27. If any clause, sentence, paragraph,
or part of this Act shall, for any reason, be ad-
judged invalid, such Judgment shall not affect,
impair, or 1nva11date the remainder thereof, but
shall be confined in its operation to the clause,
sentence, paragraph, or part thereof directly
1tnvolv§d in which said judgment shall be re-

urne



Art. 5577b

Deposit of Fees

See. 28. All fees received by the commis-
sioner under this Act shall be deposited to the
State Department of Agriculture Grain and
Field Seed Warehouse Inspection Fund.

Repeal of Conflicting Laws

Sec. 29. All laws and parts of laws in con-

flict herewith are hereby expressly repealed to
the extent of conflict.
[Acts 19069, 6lst Leg., p. 2415, ch. 811, eff. June 14,
1969; Acts 1971, 62nd Leg., p. 2630, ch, 862, § 1, cff.
June 9, 1971; Acts 1973, 63rd Leg., p. 818, ch. 369, § 1,
off. June 12, 1973.]

CHAPTER THREE. MARKETS AND WARE-
HOUSE CORPORATIONS

Article

5578. Application for Charter.
5579, Powers of Corporation.
5580. May Issue Bonds.

5581. Fees and Certificate.

5582. Bond.

5583. Breach and New Bond.
5584. Directors and Meetings.
5585. Statement of Affairs.

5586. Examination of Affairs.
5587. Expense of Examination.
5588. Amenable to General Laws.
5589, Limitation of Authority.
5590. Division of Profits.

5591. Failure to Obey Law.

5592. Certificate of Qualification.
5593. Unsafe Corporation.

5594. Forced Liquidation.

5595. Voluntary Liquidation.
5596. Warehouse Examiners.
5597. Appointment of Examiners.
5598. May Deny or Revoke Permit.
5599. Safety First.

5600. Fire Insurance.

5601. Charge for Storage.

5602. Standards of Weights and Measures.
5603. Liability of Corporation.
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5608. Forms.

5609, Repealed,

5610. Receipts.

5611. All Warehouses Included.

Art. 5578. Application for Charter

Any number of persons, not less than ten, at
least sixty per cent of whom shall be engaged
in agriculture, horticulture, or stock-raising as
a business, and not less than three-fourths of
whom shall be resident citizens of Texas, may
apply to the Commissioner of Markets and
Warehouses 1 for a charter to permit them to
organize and operate as a co-operative associa-
tion, under the provisions of this chapter. In
cities of a population of forty thousand or
over, the above provisions shall not apply. The
application for such charter shall contain the
information required by the general corpora-
tion laws, and also state the number of its di-
rectors, which shall not be less than three, nor
more than twenty-five and the name and resi-
dence of those selected for the first year.

The application shall be accompanied by the
affidavit of three of such applicants, showing
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that no less than fifty per cent of the capital
stock is actually paid in, which capital stock
shall be, in no instance, less than five hundred
dollars, divided into shares of five dollars
each. If the same has been paid in otherwise
than in cash, then a detailed statement as to
the kind, character, and value of the property
in which paid shall be made a part of the affi-
davit.

[Acts 1925, S.B. 84.] ‘

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

See Acts 1925, 39th Leg., p. 35, ch. 13, following art.
5611.

Art. 5579. Powers of Corporation

Corporations chartered hereunder shall have
the right to act and do, and perform generally,
all things which may be done and performed by
warehousemen. Such corporations may sell in
the market all products of the farm, ranch or
orchard, on a commission basis, or such other
basis as may be agreed upon by them with
their customers. They may purchase, construct
or lease all such warehouses, landings and
buildings, as may be necessary for their busi-
ness. They may employ such other instrumen-
talities and agencies as may be necessary for
the storage, preservation and marketing of
farm, ranch, and orchard products, to the best
advantage of the members and customers.
They may loan money upon products placed in
their warehouses; provided, that the amount
loaned thereon shall not exceed seventy-five
per cent of the market value of the property so
placed with them. They may loan money upon
chattel mortgages, to their members only, for
the purpose of enabling them to make and ma-
ture their crops, but such chattel mortgages
shall always be upon property of at least dou-
ble the value of money loaned thereon. They
may loan money on crop mortgages, but such
crop mortgages must always be the first mort-
gage thereon, exclusive of the landlord’s lien,
and shall always be secured by an acreage,
which, under ordinary general -conditions,
would produce double the amount loaned there-
on. They may invest their capital stock and
_surplus in a home office building, and may also
invest such capital stock, surplus, and undivid-
ed profits in United States bonds, Texas State
bonds, county, city district, and municipal
bond.s, and road bonds in the State of Texas;
provided, such bonds are issued by authority of
law, and interest upon them has never been de-
faulte'd. Such corporations shall never receive
deposits, nor discount commercial paper gener-
glly, but may make such character of loans and
investments as are herein provided for; pro-
vided, such corporations shall never be permit-
ted to loan money upon chattel mortgages, crop
mortgages, or personal security, except to their
members, and then only to enable them to
make, mature, and gather their crops, or mar-
ket their farm, ranch or orchard products.
They may erect, purchase or lease, and operate
warehouses, buildings, elevators, gins, storage
tanks, silos, and such other places of storage
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and security as may be necessary f01_~ the stor-
age, grading, weighing and classification of
cotton, and all farm products, and for the pur-
pose of preparing such products for the mar-
ket.

[Acts 1925, S.B. 84.]

Art. 5580. May Issue Bonds

‘Such corporations shall have authority to
contract debts, as have other business corpora-
tions, and may issue special bonds, to be known
as “sinking fund bonds” as follows: They may
invest all or any part of their capital stock in
such securities as are herein designated for the
payment or investment of their capital, which,
when approved by the Commissioner,! shall be
deposited in the State Treasury. The interest
on such investments shall be annually paid
into the State Treasury, and be placed to the
credit of the sinking fund for the liquidation
of bonds of such corporations, and the interest
shall be invested from time to time by the
Commissioner! in similar securities, which in
turn shall be deposited in the State Treasury.
Such securities, when so deposited in the State
Treasury, shall remain there as the sinking
fund out of which the prineipal sum of the
bonds. herein provided for shall be paid, and
said securities shall not be used for any other
purpose than to liquidate the bonds herein pro-
vided for, unless, and until, such sinking fund
bonds have been paid; in which event, the se-
curities herein provided for shall be returned
to the corporation owning same, and shall be-
come a part of the general assets of the corpo-
ration. After the investment in such securities
has been made, the Commissioner? shall grant
authority to the corporation to issue bonds in
double the amount of such original capital
stock, to bear not greater than six per cent in-
ferest, and to run mnot exceeding thirty years.
When said bonds have been issued and signed
by the proper officers of the corporation, they
shall be registered by the Commissioner . Said
bonds shall show on their face that the princi-
pal thereon is secured by the securities herein
required to be deposited in the State Treasury,
and shall have plainly written, printed, litho-
graphed, or engraved, on their face the words,
“Sinking Fund Bonds of ____ State
Bonded Warehouse,” with the post-office ad-
dress of the corporation, the blank space to be
filled in with the name of the corporation.
Said bonds shall show on their face that the
interest contracted to be paid therein is se-
cured to them by the general assets of the cor-
poration. After said bonds have been issued
and registered by the Commissioner ! they shall
be returned to the proper officer of the corpo-
ration issuing them, and may then be by such
corporation placed on the market and sold;
but they shall never be sold at less than ninety
per cent of their face value.

[Acts 1925, 8.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

5615169 Acts 1925, 39th Leg., p. 35, ch. 13, following art.

Art. 5583

Art. 5581. Fees and Certificate

When such an application for charter is filed .
with said Commissioner,® and approved by him,
the Secretary of State shall, upon notice of
such filing and approval, and the payment of
the following fees: Five dollars for five thou-
sand dollars, or less; ten dollars for ten thou-
sand dollars, or more than five thousand dol-
lars; and twenty-five dollars for all over that
amount, issue a charter to the applicants; and
thereupon the Commissioner ! shall record said
charter, and furnish the corporation a certified
copy thereof; and he shall issue to the corpo-
ration a certificate of authority showing that it
has complied with the laws of the State of Tex-
as, and is authorized to do business until the
last day of April of the succeeding year. No
charter fee shall exceed twenty-five dollars.
[Acts 1925, S.B. 84.] :

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

561Slee Acts 1925, 39th Leg., p. 35, ch. 13, following art.

Art. 5582. Bond

Before said charter is delivered to the corpo-
ration, and before said certificate is furnished,
the corporation shall execute, by its proper of-
ficers, a bond, payable to the State of Texas,
the amount of such bond to be determined by
the Commissioner.! The amount of any such
bond may be changed from time to time, in ac-
cordance with the volume of business done or
to be done by the corporation; and suech bond
shall be approved by the Commissioner ! before
it is filed. Such bond shall be conditioned
that the corporation will observe all provi-
sions of this law, and the rules of the Com-
missioner?!, in so far as its business is reg-
ulated and controlled by them; and that the
corporation will exercise ordinary care in the
storage, preservation, and handling of all farm,
ranch, and orchard products intrusted to it for
storage or sale, or both; and shall also guar-
antee the classification, weights, grades and
measures made by the corporation, or under its
authority, as approximately correct.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

561Slee Acts 1925, 39th Leg., p. 35, ch, 13, following art,

Art. 5583. Breach and New Bond

The bond herein provided for shall indemnify
any person who may be damaged by any state-
ment made by the corporation, or under its au-
thority, in any certificate it may issue for such
product stored with it. Such bond ‘may be
sued upon by any person sustaining damage by
reason of any breach of its condition, growing
out of any fault or dereliction of duty by said
corporation, or any person authorized to act
for it. If any such bond shall become impaired
frqm any cause, the Commissioner! may re-
quire the maker to furnish a new and suffi-
cient bond, by written notice, and if such im-
pairment is not made good within thirty days
after notice, the Commissioner ® shall have au--



Art. 5583

thority to proceed to close the doors of the cor-
poration, liquidate its affairs, and discharge its
debts, as is provided for in this chapter: In
the event the Commissioner ! shall take charge
of such corporation, he is empowered to collect
by suit, or otherwise, the full amount of the
bond, or so much thereof as is necessary,
which taken with the other assets of the corpo-
ration, may be found sufficient to discharge its
obligations.

[Acts 1925, S.B. 84.]

‘1 0Office abolished and functions and duties vested in
Commissioner of Agriculture.

561Slee Acts 1925, 39th Leg., p. 35, ch. 13, fo]lowing art.

Art. 5584. Directors and Meetings

The property and business of corporations
chartered hereunder shall be controlled and
managed by a board of directors of not less
than three, nor more than twenty-five in num-
ber, who shall be members of the corporation,
and bona fide citizens of Texas, and no member
of the board of directors of one such corpora-
tion shall be a member of a board of directors
of any other such corporation. The directors
shall be elected annually, at a general meeting
of the directors of such corporation, which
meeting shall be held at such time and place as
may be prescribed by the by-laws of the corpo-
ration. The notice of such meeting shall be
mailed to each member at least two weeks be-
fore the date set for the same. Each member
of the corporation, at all general and special
meetings of the same, shall have one vote, and
no more. The directors may appoint, or remove
any officer or employee at pleasure.

[Acts 1925, S.B. 81.]

Art. 5585. Statement of Affairs

The Commissioner ! shall, also, at least twice
each year, and more if deemed necessary, re-
quire each such corporation to file in his office
upon forms prescribed by him, a statement of
its affairs, showing the condition of its reserve
fund, its assets and liabilities, and such other
information as he may deem advisable. Such
statement shall be made upon the oath of one
of the managing officers of the corporation,
and shall be attested by at least a majority of
its directors.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture,

See Acts 1925, 39th Leg., p. 35, ch. 13, following art.
5611.

Art. 5586. Examination of Affairs

Every bonded warehouse corporation char-
tered under the laws of this State shall be sub-
ject to the supervision and control of the
Commissioner, ! and he shall make, or cause to
be made, an examination of the affairs and
dealings of each such corporation, at its ex-
pense, at least once each year, and at such oth-
er times as the Commissioner ! may deem neces-
sary. If, upon examination, any such corpora-
tion is found to be insolvent, or has exceeded
its powers, or its business is being conducted
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in an unsafe manner, or it has failed to comply
with any provision of this chapter within a
reasonable time, not to exceed, in any event,
thirty days, the Commissioner ! shall report the
condition of the corporation to the Attorney
General, who may bring such action as the ne-
cessities of the case and law may require.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

56?1% Acts 1925, 39th Leg., p. 35, ch. 13, following art.

Art. 5587. Expense of Examination

The expense of each regular and special ex-
amination of corporations chartered under this
chapter shall be paid by the corporation exam-
ined, in such an amount as the Commissioner ?
shall certify to be just and reasonable. Such
expense shall be paid in proportion to the capi-
tal stock of the various corporations, as fol-
lows: Those with a capital stock of less than
twenty-five hundred dollars shall not pay more
than five dollars; those with a capital stock of
two thousand five hundred dollars, and not ex-
ceeding ten thousand dollars, not exceeding ten
dollars; those with a capital stock of twenty-
five thousand dollars, and not less than ten
thousand dollars, not exceeding twenty dol-.
lars; those with a capital stock of one mil-
lion dollars or more, shall pay not exceeding
two hundred dollars, for each examination.
All money collected as examination fees shall
be paid by the Commissioner ! directly into the
State Treasury to the credit of the general rev-
enue fund.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

56?{33 Acts 1925, 39th Leg., p. 35, ch. 13, following art.

Art. 5588. Amenable to General Laws

Every corporation organized under this chap-
ter shall be amenable to and subject to all laws
of this State governing corporations generally.
[Acts 1925, 8.B. 84.]

Art. 5589. Limitation of Authority

. No officer or employee shall have power to
indorse, sell, pledge, or hypothecate any bond,
note or other obligation received by such cor-
poration, or any property deposited with it as
warehousemen, until such power and authority
shall have been given such officer or employee
by the board of directors, in a meeting of the
board, regularly called and held, a written
record of which proceedings shall have first
been made upon the minutes of the corpora-
tion ; and all such acts of any officer or em-
p]oye, indorsing, selling, pledging, or hypothe-
cating any such pledge or property, shall, with-
out t_he authority of the board of directors, as
herein provided, be null and void. :
[Acts 1925, S.B. 84.] - '

Art. 5590. Division of Profits

.E_very corporation organized hereunder may
divide its profits among its members, in pro-
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portion to the amount of business transacted
for each said member, after having paid divi-
dends to each membe1 on the amount which
each of said members has paid into the capital
stock of the company, subject, however, to the
following provisions: Twenty per cent of the
net profit on each years ! business shall annual-
ly be paid into the reserve fund, until the re-
serve fund shall equal twice the amount placed
in the capital stock at the time the corporation
was chartered; the balance of the net profits
shall be divided in accordance with the by-laws
of the corporation; provided, that the sub-
scribers to the capital stock shall first be enti-
tled to a ten per cent dividend, or such less
amount as may be stated in the by-laws for
each year, before the remainder thereof is di-
vided among the members in proportion to the
amount of business transacted for each mem-
ber.
[Aects 1925, S.B. 84.]
1 Probably should be

Art. 5591. Failure to Obey Law

If any corporation subject to the provisions
of this chapter shall refuse to submit its books,
and papers, and correspondence, for inspection,
to the Commissioner ! or any of his authorized
examiners; or, if any officer or directors of
any such corporation shall refuse to be exam-
ined on oath touching the business and proper-
ty of the corporation; or, if it shall be found
to have violated its charter, or any law of the
State binding upon it, the Commissioner ! shall
report the fdcts to the Attorney General, who
shall institute such proceedings against such
corporation as is authorized to be instituted
againgst insolvent corporations.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

56181% Acts 1925, 39th Leg., p. 35, ch. 18, following art.

“year's.”

Art. 5592. Certificate of Qualification

Before any such corporation shall be permit-
ted to open its doors for business and in order
for it to continue to transact business, the em-
ployé or officer in active management shall ob-
tain a certificate from the Commissioner 1, cer-
tifying that he is qualified and authorized to
perform the duties of said corporation. In or-
der to receive such certificate such person
must present satisfactory evidence to the
Commissioner! that he is competent to dis-
charge the duties of such position. Upon re-
ceiving satisfactory evidence of qualification,
and upon the payment of a filing fee of one
dollar, the Commissioner ! may issue to any ap-
plicant therefor a certificate showing that such
applicant is qualified. The life of any such
certificate shall not exceed two years, at the
expiration of which time the applicant must
-obtain a new certificate.

[Acts 1925, S.B. 84.]

L Office abolished and functions and duties vested in
Commissioner of Agriculture.
See Acts 1925, 39th Leg., p. 35, ch. 13, following art.

5611

Art. 5594

Art. 5593. Unsafe Corporation

Whenever, after examination, the Commis-
sioner! shall have reason to believe that the
capital stock of any corporation subject to
the provisions of this chapter is impaired,
he shall, by written notice, require the cor-
poration to make good the impairment. When-
ever it shall appear to the Commissioner,?!
from any examination made by an examiner,
that such corporation is conducting its busi-
ness in an unsafe, and unauthorized manner,
he shall, by an order under his hand and seal,
direct the discontinuance of such unsafe and
unauthorized practice, and shall require a
strict compliance with the requirements of the
law. If wrong entries are made in the books of
a corporation, or if wrong or unlawful uses of
its funds have been made, the Commissioner !
shall require that such entries be corrected
and such sums as were unlawfully paid out
shall be restored to the corporation by the per-
son or persons responsible for the wrongful
use thereof. If any corporation shall refuse or
neglect to make any such report as hereinafter
required, or to comply with any such order as
aforesaid, or whenever it shall appear to the
Commissioner ® that it is unsafe or inexpedient
for any such corporation to continue to trans-
act business, by reason of neglect or misman-
agement, or that any officer or director has
abused his trust, or has been guilty of miscon-
duct, or of malversation of his official position,
injurious to the institution, or that it has suf-
fered a serious loss by fire, repudiation, or oth-
erwise, the Commissioner! shall communicate
the facts to the Attorney General, who shall in-
stitute such proceedings as the nature of the
case may require.

{Acts 1025, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

561Slee Acts 1925, 39th Leg., p. 35, ch., 13, following art.

Art. 5594. Forced Liquidation

The court, or judge, in term time or vacation,
before whom such proceedings may be institut-
ed, shall have power to grant such orders as
may be necessary to grant such relief as the
evidence and the situation of the parties may
require. If, from any examination made by the
examiner, it shall be discovered that any such
corporatlon is insolvent, or that its continu-
ance in business will serlously jeopardize the
interest of its stockholders or its creditors, the
Commissioner! shall immediately close such
corporation, and shall take charge of all its
property and effects. Upon taking charge of
any such corporation, the Commissioner ! shall,
as soon as practicable, ascertain by a thorough
examination into its affairs, its actual finan-
cial condition. If the Commissioner ! shall be-
come satisfied that such corporation cannot re-
sume business or liquidate its indebtedness to
the safety of its shareholders and its creditors,
he shall report the fact of its insolvency to the
Attorney General. Upon receipt of such notice
and information, the Attorney General shall in-



Art. 5594

stitute proper proceedings, for the purpose of
having a receiver appointed to take charge of
such corporation, and to wind up its affairs
and business for the benefit of its creditors
and members; and the court, or judge thereof,
in term time or vacation, after such notice and
hearing, if it appear necessary, shall appoint a
receiver to take possession of the property and
effects of said corporation, for the purpose of
‘winding up the business thereof. The
Commissioner ! may appoint a special agent to
take charge of the affairs of any such insol-
vent corporation, until a receiver is appointed.
The special agent so appointed shall qualify,
give bond, and receive compensation, the same
as regularly appointed warehouse examiners;
such compensation to be paid by the corpora-
tion out of its assets, when allowed by the
court as costs in the case of the appointment
of a receiver. In no case shall any corporation
continue in charge of such special agent for a
longer period than sixty days.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

56flee Acts 1925, 39th XLeg., p. 35, ch. 13, following art.

Art. 5595. Voluntary Ligquidation

Any such corporation may place its affairs
and effects under the control of the Commis-
sioner,! on notice to him, and by posting a
notice on its front door as follows: “This
institution is in the hands of the Commissioner
of Markets and Warehouses of the State of
Texas.” ! The posting of this notice, or a simi-
lar notice, by the Commissioner,! or under his
direction, that he has taken possession of any
corporation, shall be sufficient to place the
property and assets of the corporation, of
whatever nature, in possession of said
Commissioner ! and shall operate as a bar to
any and all attachment proceedings. -

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. :

See Acts 1925, 39th Leg., p. 35, ch, 13, following art.
5611,

Art. 5596. Warehouse Examiners

The Commissioner ! shall, from time to time,
appoint such number, of State warehouse exam-
iners as he may deem necessary to make exami-
nation of public warehouses, and corporations
chartered under this chapter, which number
shall at no time exceed one examiner for each
fifty corporations and public warehouses sub-
jeet to examination under this chapter and
laws of this State. As full compensation for
the performance of the duties of examiner,
each person so appointed shall be entitled to
receive a salary of not exceeding two thousand
dollars per annum, and all reasonable neces-
sary expenses, including hotel bills. An item-
ized and sworn account of such expenses shall
be presented to the Commissioner ! for approv-
al. Every warehouse examiner appointed by
the Commissioner! shall be a cotton grader
and classer, and a competent book-keeper.
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Such examiner shall first make and file with
the Commissioner® an affidavit that he will
make fair and impartial examinations; that he
will not accept directly or indirectly any gift
or pay for any service done in the line of his
duty other than the pay fixed by law, and that
he will not reveal the condition of any corpora-
tion or public warehouse examined by him, or
give out any information secured in the course
of any examination to any one except the
Commissioner! and except when requested to
do so in court.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

561Slee Acts 1925, 39th Leg., p. 35, ch. 13, following art.

Art. 5597. Appointment of Examiners

No such examiner shall be appointed who is,
at the time, an officer or stockholder in any
warehouse company -or corporation, or who
owns any interest in any warehouse; or in any
firm or corporation engaged in the purchase or
sale of farm, ranch or orchard products, on
commission or otherwise. No such examiner
shall be appointed receiver of any State bond-
ed or public warehouse company whose papers
and affairs he shall have examined. Each -
such examiner shall give a bond payable to the
State of Texas, in the sum of five thousand
dollars, to be approved by the Commissioner,!
conditioned that he will faithfully perform his
duties as such examiner.

[Acts 1925, 8.B. 84.] ‘

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

561Slee Acts 1925, 39th Leg., p. 35, ch, 13, following art.

Art. 5598. May Deny or Revoke Permit

The Commissioner ! shall have power to deny
a permit to do business under this chapter and
to revoke a permit when in his judgment there
are sufficient warehouse facilities at the point
where a new corporation may desire to do busi-
ness.
[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

561Slee Acts 1925, 39th ILeg., p. 35, ch. 13, following art.

Art. 5599. Safety First

The Commissioner ! shall have power to pro-
hibit the storage of cotton or other inflamma-
ble commodities in an unsafe building, or re-
quire a storage house to be remodeled within
certain specified dates, so as not to unduly
hamper the conduct of the business and the
convenience of the public.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture.

5Gﬁee Acts 1925, 39th Leg., p. 35, ch. 13, following art.

Art. 5600. Fire Insurance

The Commissioner of Agriculture shall re-
quire fire insurance by blanket policies or indi-
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vidual policies, in some solvent insurance com-
pany chartered under the laws of this State or
having a permit to do business in the State, to
be carried by all warehouse corporations oper-
ating under this chapter, and to require such
other means and methods of protection from
fire and weather, or depreciation of warehouse
property, as the Commissioner may deem neces-
sary in each case. No fire, fire and marine,
marine or inland insurance company, doing
business in this State shall expose itself to any
one risk, either upon buildings of any charac-
ter, or their contents, except when insuring
cotton in bales, and grain, in an amount ex-
ceeding ten per cent of the aggregate of the
paid up capital stock, and surplus, unless the
excess shall be reinsured by such company in
some other solvent insurance company legally
authorized to do business in this-State.

[Acts 1925, 8.B. 84; Acts 1973,.63rd Leg., p. 119, ch. 59,
§ 1, eff. April 26, 1973.]

Art. 5601. Charge for Storage

All charges for storage in warehouses oper-
ating under the provisions of this and the pre-
ceding chapter, shall be subject to limitation
and regulation by the Commissioner?! to the ex-
tent of fixing a minimum charge therefor. The
charges so fixed need not be the same at all
places or at all times, but the Commissioner?
may take into consideration the local condi-
tions, and the volume of business of each ware-
house. In fixing charges for gin compressed
cotton, consideration shall be given to the size
of the bale.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture., See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5602. Standards of Weights and Mea-
sures

The standards of weights and measures of
this State shall be the standards of weights
and measures used under the terms and provi-
sions of this chapter. It shall be the duty of
the Commissioner?! to establish standards of
classifications of cotton, corn, and other farm
and ranch products, of whatever kind and
character, which may be subject to classifica-
tion, and originals of such standards so estab-
lished shall be maintained, subject to public
inspection, in the office of the Commissioner !
at all reasonable times; and duplicates of such
standards as well as the standards of weights
and measures, shall be furnished by the
Commissioner! to all persons who may apply
therefor, under the payment of the necessary
cost thereof. It shall be the duty of each pub-
lic warehouse company to keep a duplicate of
said standards, as well as the standards of
weights and measures, at its warehouse, sub-
ject to inspection and comparison of grades
and classification by persons storing products
therein; provided, that the standards of classi-
fication shall always be the standards estab-

5 West's Tex.Stats. & Codes—2

Art. 5609

lished by the Government of the United States,
or of this State.
[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5603. Liability of Corporation

The liability of a corporation chartered and
operating under this chapter for warehouse
purposes, shall be that of a public warehouse-
man, and it shall have the same rights as a
public warehouseman, including a lien for stor-
age, insurance, and other warehouse charges,
as well as for charges for any service per-
formed by it.

[Acts 1925, S:B. 84.]

Arts. 5604 to 5607. Repealed by Acts 1965,
59th Leg., vol. 2, p. 1, ch. 721, § 10-102;
eff. June 30, 1966

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code, re-
pealed articles 5604 to 5607 effective June
30, 1966. Acts 1965, 59th Leg., vol. 2, p. 1,
ch. 721 was itself repealed by Acts 1967, 60th
Leg., vol. 2, p. 2343, ch. 785, adopting the
Business & Commerce Code effective Sep-
tember 1, 1967. However, the latter Act
specifically provided that the repeal did not
affect the prior operation of the 1965 Act
or any prior action taken under it.

See, also, Business and Commercé Code, §§ 7.206, 7.209,
7.210, 7.403. )

Art. 5608. Forms

The Commissioner? shall prescribe all the
forms of receipts, certificates and records, of
whatsoever description necessary in the con-
duct of warehouses under this chapter, but all
such receipts, certificates and forms shall be
drawn in accordance with the terms of this ti-
tle. All warehouse receipts shall be of uni-
form character, in the same class as prescribed
by the Commissioner.!

[Acts 1925, S.B. 84.]

1 Office abolished and functions and dQuties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5609. Repealed by Acts 1965, 59th Leg.,

vol. 2, p. 1, ch. 721, § 10-102; eff. June 30,
1966

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code, re-
pealed article 5609 effective June 30, 1966.
Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721 was
itself repealed by Acts 1967, 60th Leg., vol.
2, p. 2343, ch. 785, adopting the Business &
Commerce Code effective September 1, 1967.
However, the latter Act specifically provided
that the repeal did not affect the prior opera-
tion of the 1965 Act or any prior action taken
under 1it.

tSee. now, Business and Commerce Code, §§ 7.104, 7.501
et seq.
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Art. 5610. Receipts

All receipts shall be numbered consecutively,
in the order of their issuance, and a record of
such receipt shall be kept at the office of the
company. No two receipts bearing the same
number .shall be issued from the same ware-
house during the same year, nor shall any du-
plicate receipt be issued, except in case of a
lost or destroyed receipt, in which case a new
receipt shall be issued, which shall bear the
same date and number as the original, and
shall be plainly marked on its face “Duplicate.”
In addition to the other provisions, each re-
ceipt shall have a blank form on the back
thereof, to be filled in and signed by the owner
of the cotton or other products for which it is
issued, showing whether a pre-existing and un-
satisfied lien of any kind exists against it. If
there be a landlord’s lien, or such unsatisfied
lien, or incumbrance, or lien of any kind, on
said cotton, or other products, at the time of
its storage, the amount of the claim shall be
clearly set out; and it is made the duty of the
manager issuing the receipt to have said blank
filled in and signed by the owner of the cotton,
or other product before issuing a negotiable re-
ceipt for the same; provided, however, such
statement may not be made if a non-negotiable
receipt is desired. When cotton grown on rent-
ed or leased premises is tendered for storage in
a State warehouse, in addition to the foregoing
instruments, all receipts issued therefor shall
be issued jointly, in the name of the owner and
the landlord, showing their respective interests
in such cotton, unless the tenant or person
storing the same presents authority from the
landlord, or from the tenant, as the case may
be, requesting the issuance of a receipt in the
name of the one or the other, which request
shall be in writing, and filed with the manager
of the warehouse. If the person holding a
non-negotiable receipt desires to obtain a nego-
tiable receipt in lieu thereof, he shall return
the non-negotiable receipt to the warehouse
issuing the same and thereupon shall comply in
every respect with the provisions of this Act,
relating to negotiable receipts, and upon com-
pliance with which a negotiable receipt shall
be issued to him in lieu of the non-negotiable
receipt. When -the non-negotiable receipt is
surrendered or canceled, the word ‘“canceled”
shall be plainly marked or stamped in ink,
across the face thereef. No warehouse receipt
shall be issued except on the actual previous
delivery of the goods in the warehouse or on
the premises under the control of the manager
thereof.

[Acts 1925, S.B. 84.]

Art. 5611. All Warehouses Included

All warchouses now or hereafter operating
under an Act passed by the Thirty-third Legis-
lature of Texas, and known as the “Public
Warehouse Act,” are hereby placed under the
management and control of the Commissioner,!
and all chartered warehouses for the storing of
farm, ranch or orchard products, not incorpo-
rated under this Act, may, by a majority vote
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of its stockholders, upon application to the
Secretary of State, upon payment of a fee of
ten dollars, amend their charter so as to come
under this Act. Such warehouses shall make
such bonds as the Commissioner ! may require,
and such warehouses shall issue such receipts
as are authorized by the Commissioner. *

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following this article.

Abolition of Offices, Boards, ete., and Trans-
fer of Duties and Functions

Office of Commissioner of Markets and
Warehouses Abolished

Sec. 1. The office of Commissioner of Mar-
kets and Warehouses of the State of Texas is
hereby abolished, and the authority, duties,
powers, functions, rights, and liabilities, here-
tofore vesting in said commissioner, shall here-
after vest in and be had and performed by the
Commissioner of Agriculture. The Markets
and Warehouse Department and the Weights
and Measures Department of the State of Tex-
as are hereby abolished, and the duties and
functions of the same shall hereafter vest in
the Commissioner of Agriculture.

Board for Appointment of Commissioner Abolished

Sec. 2. The board, consisting of the Gover-
nor, the Commissioner of Agriculture, and the
Commissioner of Insurance and Banking, creat-
ed by Chapter 5, of the General Laws enacted
at the Second Called Session of the Thirty-
third Legislature, for the purpose of appoint-
ing-a Commissioner of Markets and Warehous-
es, is hereby abolished.

Board of Supervisors of Warehouses Abolished

Sec. 3. The Board of Supervisors of Ware-
houses, consisting of the Governor, Commis-
sioner of Agriculture, and the Commissioner of
Insurance and Banking, created by Chapter 5,
of the General Laws enacted at the Second
Called Session of the Thirty-third Legislature,
is hereby abolished, and any authority, duties.
powers, functions, rights, and liabilities of said
board, existing under the law, shall hereafter
vest in and be had and performed by the Com-
missioner of Agriculture.

Powers and Duties

Sec. 4. The Commissioner of Agriculture
shall hereafter have and perform all the au-
thority, duties, powers, rights, and liabilities
heretofore vesting in the Commissioner of In-
surance and Banking, or the Banking Commis-
sioner of Texas or the Commissioner of Insur-
ance, if any, relative to warehouses, except
such as are conferred upon said Commissioner
of Insurance and Banking by the provisions of
Chapter 3 of the General Laws of the Second

Called Session of the Thirty-third Legislatur
of this State. d gistature

Commissioner of Agriculture; Administering

Certain Laws

_ Sec. 5. The power and authority to admin-
ister the provisions of Chapter 5-of the General

Commissioner of Agriculture;
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Laws of the Second Called Session of the Thir-
ty-third Legislature; Chapter 41 of the Gener-
al Laws of the First Called Session of the
Thirty-fifth Legislature, and Chapters 116 and
126 of the General Laws of the Regular Ses-
sion of the Thirty-sixth Legislature and such
powers and duties-as are conferred upon the
Commissioner of Markets and Warehouses by
Chapter 22, Acts of the Regular Session of the
Thirty-seventh Legislature and Chapter 38 of
the Second Called Session of the Thirty-eighth
Legislature shall hereafter vest in the Commis-
sioner of Agriculture, and it shall be his duty
to administer said laws, or so much of same as
may be in force.

Appropriations Available

Sec. 6. All appropriations heretofore made
for the Markets and Warehouse Department
and the Weights and Measures Department
shall hereafter be available to the Commission-
er of Agriculture to expend, as provided by
law, in the execution of the work and the per-
formance of the duties herein transferred;
provided that the Commissioner of Agriculture
shall be authorized to re-apportion and rear-
range the duties of the office and of the em-
ployees and fix the salaries of said employees.
where not fixed by law, and shall be authorized
to discontinue any duties, work, or employees,
in order to prevent a duplication of work al-
ready being performed, or authorized to be per-
formed by the Department of Agriculture.

[Acts 1925, 39th Leg., p. 35, ch. 13.]

Revision Note. The above chapter abolishes the of-
fice of Commissioner of Markets and Warehouses and
confers some, if not all, of his powers and dutieg on the
Commissioner of Agrlculture Chapters 1, 2 and 3 of
Title 93 are retained in order that it may be ascertained
therefrom what are the powers and duties of the Com-
missioner of Agriculture.

CHAPTER FOUR. UNIFORM WAREHOUSE
RECEIPTS ACT [REPEALED]

Arts. 5612 to 5655. Repealed by Acts 1965,
59th Leg., vol. 2, p. 1, ch. 721, § 10-102;
eff. June 30, 1966

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code, re-
pealed articles 5612 to 5665 effective June
30, 1966. Acts 1965, 59th Leg., vol. 2, p. 1,
ch. 721 was itself repealed by Acts 1967, 60th
Leg., vol. 2, p. 23483, ch. 785, adopting the
Business & Commerce Code effective Sep-
tember 1, 1967. However, the latter Act
specifically provided that the repeal did not
affect the prior operation of the 1965 Act
or any prior action taken under it.

See, now, Business and Commerce Code, § 7.101 et seq.

CHAPTER FIVE. GINNERS AND COTTON

Article

5666. “Ginners.”’

5667 to 5674. Repealed.
5675. Marking Cotton.
5676, Wrapping Cotton.

Art. 5677

Article

5677. Bailing of Cotton Regulated.

5678. Liability.

5679. Duty of Commissioner,

567%a. Regulating Public Cotton Classers.

5679a-1. Unlicensed Cotton Classer; Penalty.

5679b. Deduction From Agreed Price for Deficiency in
Weight.

5679¢. Recovery of Double Amount of Unlawful Deduc-
tions.

5679d. Substituting Sample; Penalty.

5679e. Fraudulent Certificate; Penalty.

5679f. Penalty for Noncompliance With Law.

5679g. Unlicensed Ginner; Penalty,

5679h. Ginner’s Record; Penalty.

Art. 5666. ‘“‘Ginners”

All persons, partnerships, joint stock compa-
nies or corporations operating in this State
any gin ginning cotton for commercial pur-
poses shall be known as ginners, and shall be
charged with the public use.

[Acts 1925, S.B. 84.]

Arts. 5667 to 5669. Repealed by Acts 1933,
43rd Leg., p. 731, ch. 218, § 2

Arts. 5670 to 5674. Repealed by Acts 1951,
52nd Leg., p. 309, ch. 186, § 1

Art. 5675. Marking Cotton

Each ginner shall place on one side of each
bale of cotton ginned by him “B______ = ”
filling in the blank by placing the same num-
ber therein as that of the bale as shown on the
books of the gin ginning the same.

[Acts 1925 S.B. 84; Acts 1935, 44th Leg., p. 657, ch.
271, § 1.]

Art. 5676. Wrapping Cotton

Each bale of cotton ginned by a licensed and
bonded ginner in this State shall be so
wrapped that the bale will be completely cov-
ered when compressed and that the ends of the
bale shall be closed and well sewed. The quali-
ty of the bagging shall at all times be such
that the markmgs thereon will, under ordinary
conditions, remain intact and vx31b1e
[Acts 1925, S.B. 84.]

Art. 5677. Bailing of Cotton Regulated

Every person, firm, corporation or associa-
tion of persons, owning or operating a com-
press in this State, and their agents and em-
ployés, are hereby required, in compressing, re-
compressing, baling or rebaling cotton bales, to
so bind and tie every bale of cotton by them
compressed, recompressed, baled or rebaled,
that no such bale shall be delivered to any rail-
road company, or other common carrier, by
such person, firm, corporation or association of
persons, their agents or employés, unless such
bale of cotton shall be free from all or any
dangerously exposed ends of bands or buckles,
or any dangerously exposed or protruding part
of the ties, bands, buckles or splices used in
tying or binding such bale of cotton. Any such
person, firm, corporation or association of per-
sons, who shall fail to bind or tie any such
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bale of cotton by them compressed, recom-
pressed, baled or rebaled, in the manner above
provided, and shall deliver or cause to be deliv-
ered, any such bale of cotton to any railroad
company, or other common carrier, shall forfeit
and pay to-the State of Texas not less than fif-
ty nor more than two hundred and fifty dol-
lars, which may be recovered in a civil suit
brought in the name of the State.

[Acts 1925, S.B. §4.]

Art: 5678. Liability

Any person, firm, corporation or association
of persons, receiving for storage, loading for
transportation, or transporting, any such com-
pressed bale or bales of cotton, in this State,
containing any dangerously exposed ends of
bands or buckles, or any dangerously protrud-
ing part or parts of the ties, bands, buckles or
splices used in tying or binding such bale or
bales of cotton, shall be liable in damages for
injury to any person in the employ of such per-
son, firm, corporation or association of per-
sons, occasioned by reason of such dangerously
exposed ends of bands or buckles, or any dan-
gerously exposed or protruding part or parts of
the ties, bands, buckles, or splices used in
tying or binding such bale or bales of cotton
while in the discharge of the duties of such
employment. The duty of inspection of such
bales of cotton shall be on the employer and
not the employee.
[Acts 1925, S.B. 84.]

Art. 5679. Duty of Commissioner

The Commissioner of Labor Statistics shall
see that the provisions of the two preceding ar-
ticles are observed and enforced. He shall ob-
tain and collect evidence of any violation
thereof upon the part of any person, firm, cor-
poration, or association of persons engaged in
the business of compressing cotton, who shall
fail to comply with said provisions. Said com-
missioner shall file annual statements with the
Governor, showing in detail all expenses in-
curred by him in connection with his duties
under this law.

[Acts 1925, S.B. 84.]

Art. 5679a. Regulating Public Cottdn Classers

Defining Cotton Classers

Sec. 1. All persons in this State, who shall
hereafter grade cotton for the publie, or who
shall hereafter issue or cause to be issued, a
receipt or ticket for cotton, and place on said
ticket the grade of said cotton, which said tick-
et is intended for the use of the public in buy-
ing and selling said cotton, shall be known as
Public Cotton Classers and before entering
upon such duties, shall comply with the provi-
sions of this Act. After complying with said
provisions, such Classers shall be known as
Registered Public Cotton Classers. Classers as
herein referred to shall include every person,
or persons who shall grade or staple cotton.
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Qualifications

Sec. 2. All Public Cotton Classers shall
furnish evidence of their good moral character,
and, as evidence of their qualifications as Cot-
ton Classers, they shall be required to obtain
from the Secretary of Agriculture of the Unit-
ed States, a license to grade or staple cotton
and to certify the grade and staple thereof in
accordance with the official cotton standards
of the United States Cotton Standards Act?
and file with the Commissioner of Agriculture
of this State, hereafter called the ‘“Commis-
sioner”, a duplicate thereof.

Bond

Sec. 3. Before any such licensee shall issue
a certificate of classification in this State, ex-
cept as provided in TUnited States Cotton
Standards Act, he shall file a bond with the
Commissioner to be approved by him, in the
sum of One Thousand ($1,000.00) Dollars,
which bond shall be so conditioned as to bind
its maker and his sureties to guarantee as ap-
proximately correct, his work in classing and
stapling cotton. It shall also bind the maker
and his sureties to promptly indemnify any
person who may sustain financial loss by rea-
son of any false class or staple he may make,
or by reason of any untrue or misleading cer-
tificate issued by him or under his authority,
with intent to defraud. Such bonds shall be
payable to the State of Texas for the use and
benefit of any person or persons who may be
damaged by the breach of its conditions, but it
shall not be necessary to join the State in any
suit on any such bond, the venue of such suit
on any such bond shall be that of the general
venue 2 by suit or otherwise, the Commissioner
may, by written notice to the maker, require
such impairments to be made good. If any
such impairment is not made good, to the satis-
faction of the Commissioner, within a reason-
able time after notice, which time shall in no
event, exceed thirty (380) days, such bond shall
become null and void.

Record of Classer

Sec. 4. Each Public Cotton Classer in this
State shall keep a complete record of cotton
classed and for whom- classed, in a well bound
book, and shall issue a certificate to each per-
son showing the class and other grade of the
cotton classed by him. He shall also keep on
hand, a set of the United States Standards of
grades and staples and his books, records and
standards shall be open to inspection of the
public at all reasonable hours.

Form of Receipts and Records

_Sec. 5. It shall be the duty of the Commis-
sioner to prescribe all forms of receipts, certif-
icates and records of whatever deseription nec-
essary, but all such receipts, certificates and
forms shall be drawn in compliance with this
Act. He shall prescribe such rules and regula-
t19ns as he shall deem proper, not in conflict
with any provisions hereof. The Commissioner
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shall have power and authority and it shall be
his duty to enforce the provisions of this Act.

Fees

Sec. 6. Before any Public Cotton Classer is
registered under this Law, he shall pay over to
the Commissioner a fee of Five ($5.00) Dollars,
said fee shall be paid annually along with the
renewal of his said bond, such fee to be depos-
ited in the State Treasury to the credit of the
general revenue.

Right

Sec. 7. All Registered Public Cotton Class-
ers shall have the right, at any time within
this State, to engage in the business of Public
Cotton Classers and shall be authorized to
class and staple cotton generally, and to
charge for their services. A. certificate of
classification of cotton issued by any person or
persons under authority of this Act, shall be
accepted in all the courts of this State, as pri-
ma facie evidence of the facts stated therein.

Rights to Class Own Cotton
Sec. 8. This Act shall not affect the right
of anyone to class his own cotton or of any cot-
ton buyer or other person to class cotton pur-
chased by him for himself, or purchased for
another, but applies to all other persons who
engage in the business of classing cotton for
the public or of issuing receipts and tickets
therefor with the grade thereon, for the use of

the public, as herein above provided.

Penalty for violation of Act

Sec. 9. Hereafter no person shall be per-
mitted to engage in the business as Public
Cotton Classer, classing and stapling cotton
for the publie, or issuing receipts and tickets
therefor, with the grade thereon, for the use of
the public, as herein above provided, without
complying with the provisions of this Act.
Anyone violating any of the provisions of this
Act, shall be deemed guilty of a misdemeanor
and upon conviction, shall be punished by a
fine in any sum not less than Twenty-Five
($25.00) Dollars, and not more than Two Hun-
dred ($200.00) Dollars.

Penalty for deceit or fraud

Sec. 10. If any person shall issue or cause
to be issued, any certificate of sample, weight,
grade or staple of any cotton, for commercial
purposes, with intent to deceive or defraud,
such person shall be guilty of a misdemeanor
and upon conviction thereof, shall be fined in
any sum not less than Twenty-Five ($25.00)
Dollars, nor more than Two Hundred ($200.00)
Dollars, and each instrument so issued shall
constitute a separate offense.

Collections and Appropriations

Sec. 11. All moneys so collected shall be
paid over by the Commissioner to the State
Treasurer and shall be placed in the General
Fund of the State.
[Acts 1031, 42nd Leg., p. 101, ch. 68;
Leg., 2nd C.S,, p. 24, ch. 18.]
17 U.S.C.A. §§ 51 to 65,

2 The words ‘‘statutes of this State. Should any such
bond become impaired,” which appeared in the original

Acts 1931, 42nd

Art. 5679f

act at this point were probably omitted from the amenda-
tory act by mistake,

Art. 5679a-1. Unlicensed
Penalty

Whoever shall engage in business as a public
cotton classer, classing cotton for the public
generally, without holding a license as a public
cotton classer, as provided by law, shall be
fined not exceeding one hundred dollars.

[1925 P.C.] .

Art. 5679b. Deduction From Agreed Price for
Deficiency in Weight

When any buyer of spot cotton has made a
bona fide bid for same from sample or bale and
the sale price is agreed to between the buyer
and seller, the buyer shall not make any deduc-
tions from the total value thereof as agreed to
between the parties by reason of the weight of
said bale of cotton, unless such bale shall
weigh less than four hundred (400) pounds. If
the bale weighs less than four hundred (400)
pounds a deduction of not more than One Dol-
lar ($1.00) may be made by the buyer. Noth-
ing contained herein shall prevent the buyer
from refusing to accept a bale of cotton weigh-
ing less than three hundred and fifty (850)
pounds.

[Acts 1933, 43rd Leg., p. 379, ch. 150, § 1.]

Art. 5679¢. Recovery of Double Amount of
Unlawful Deductions

If deductions or charges are made contrary
to this Act, then the seller or grower of such
cotton may recover from the buyer or ginner
twice the amount of the deductions or charges
in the same manner as is allowed for recovery
by law for usury.

[Acts 1933, 43rd Leg., p. 379, ch. 150, § 2.]

Art. 5679d. Substituting Sample; Penalty

Whoever with intent to defraud shall substi-
tute any sample of cotton or other farm prod-
uct for a sample taken under authority of law
shall be fined not less than twenty-five nor
more than two hundred dollars.

[1925 P.C.]

Art. 5679%e. Fraudulent Certificate; Penalty

Whoever shall issue, or cause to be issued,
any certificate of sample, weight, grade, or
class, of any cotton or other farm produects, for
commercial purposes, with intent to deceive or
defraud, shall be fined not less than twenty-
five nor more than two hundred dollars. Each
instrument so issued shall be a separate of-
fense.

[1925 P.C.]

Cotton  Classer;

Art. Ii’)ﬁ79f. Penalty for Noncompliance With
aw

_Whoever operates a cotton gin, either for
himself or for another for commercial pur-
poses, without complying with the laws of this
State governing such ginners, shall be fined
not less than twenty-five nor more than two
hundred dollars.

[1925 P.C.]
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Art. 5679g. Unlicensed Ginner; Penalty

Whoever shall operate any gin, ginning cot-
ton for commercial purposes, without first ob-
taining a license as a licensed ginner from the
Commissioner of Agriculture, shall be fined
not less than twenty-five nor more than two
hundred dollars.

[1925 P.C.]

Art. 5679h. Ginner’s Record; Penalty

Every person, firm, corporation or associa-
tion of persons owning, controlling or operat-
ing a public cotton gin shall keep or cause to
be kept in a book a public record of all cotton
brought to them for ginning and packing,
showing correctly the amount of cotton re-
ceived, date of its receipt, by whom brought to
the gin, and the name or names of the party or
parties claiming to own the same, and after
ginning and packing said cotton shall place or
cause to be placed on each bale of cotton the
initials of the party or parties claiming to own
said cotton, under which the ginner shall place
some private ginner’s mark and record, all of
which shall be recorded in said book. Any gin-
ner who fails, neglects or refuses to comply
with any provision of this article shall be fined
not exceeding twenty-five dollars.

[1925 P.C.]

CHAPTER SIX. PUBLIC WEIGHER
Article :
5680. “‘Public Weigher” Defined.

5680a. ‘““Public Weigher” Defined.

5681. Appointment,

5682. Repealed.

5683. lection.

5683a. Office in Counties With Not Less Than '25,600
Nor More Than 25,700 Population.

5683b. Office in Counties With Not Less Than 55,700
Nor More Than 55,800 Population.

5684. Qualifications of Weigher.

5685. 'Term and Removal.

5686. Abolishing Elective Office.

5687. Bond of Appointed Weigher.

5688. Bond of Elective Weigher.

5689. Filing Bond and Oath of Office.

5690. - Certificate of Authority.

5691. Deputy Weighers.

5692. Special Weighers.

5693, Must Comply With Law.

5693a. Penalty for Noncompliance With Law.

5694, Commissioner to Supervise,

5695. Duty of Commissioner.

5696. Weight Certificates.

5696a. Weight Certificates.

5697. Seal.

5698. Record of Weights.

5698a. Record of Weights.

5699. DPiled or Stored Separately.

5700. To Tag or Mark Article,

5701. Re-weighing.

5702. Suspension or Dismissal,

5703. Factor or Commission Merchant.

5704. Owner May Weigh, etc.

5704-A. Public Weighers in Counties of 290,000 to 320,000;
Election; Deputies; Bonds of Deputies.

Art. 5680. “Public Weigher” Defined

Any person engaged in the business of public
weighing for hire, or any person, who shall
weigh or measure any commodity, produce or
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article, and issue therefor a weight certificate
or weight sheet, which shall be accepted as the
accurate weight upon which the purchase or
sale of such commodity, produce or article is
based, shall be known as a public weigher, and
shall comply with the provisions of this chap-
ter. The provisions of this article shall not ap-
ply to the owners, managers, agents or em-
ployees of any compress or any public ware-
house in their operation as a warehouseman.
This exemption shall not apply in any manner
to any Texas port.

[Acts 1925, S.B. 84.]

Art. 5680a. ‘“Public Weigher” Defined

All persons engaged in the business of public
weighing for hire, or any person who shall
weigh or measure any commodity, produce or
article, and issue therefor a weight certificate
or weight sheet, which shall be accepted as the
accurate weight upon which the purchase or
sale of such commodity, produce, or article is
based, shall be known as a public weigher, and
shall comply with the provisions of the law
regulating public weighers, provided the provi-
sions of this article shall not apply to any own-
er, manager, agent or employé of any compress
or any public or private warehouse in their op-
erations as a warehouseman. This law shall
not apply in any manner to any Texas port.

[1925 P.C.]

Art. 5681. Appointment

The Secretary of State is authorized and
required to appoint five persons as public
weighers in every city which receives annually
one hundred thousand bales of cotton on sale
or for shipment. In all cities and towns which
receive as much as fifty thousand bales of cot-
ton, twenty-five thousand tons of cotton seed;
one hundred thousand bushels of grain or rice,
one hundred thousand pounds of wool; five
thousand barrels of sugar, or any other com-
modity in large quantities, it shall be lawful
for the Secretary of State to appoint a suffi-
cient number of public weighers for such city
or town to carefully and accurately weigh all

- produce tendered for the purpose of weighing

for shipment.

[Acts 1925, S.B. 84; Acts 1967, GOth Leg., p. 1144, ch.
508, § 1, eff. Aug. 28, 1067 ] e D “

Art. 5682. Repealed by Acts 1967, 60th Leg.,
p. 1144, ch. 508, § 2, eff. Aug. 28, 1967

Art. 5683. Election

In all counties other than Travis County in
which there are no city or cities in which the
Secretary of State is authorized to appoint
public weighers, there shall be elected at the
general e.lection a public weigher for each jus-
!che precmct. in the manner and form govern-
ing thg election of other precinet officers. The
Commissioners Court at the regular February
term preceding the election may unite two or
more justice precincts for the purpose of elect-
ing such public weighers.

[Acts 1925, S.B. 84; Acts 1967, GOth Leg., p. 1144,

ch. 508, § 1, off. Aug. 28, 1967; Acts 1978, 63rd Leg.
D. 1341, ch. 506, § 1, eff. June 14, 1973.] T ek
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Ari. 5683a. Office in Counties With Not Less
Than 25,600 Nor More Than 25,700 Popula-
tion

1. In and for all counties in this State having
a population, according to the United Stafes
census of 1920, of not less than 25,600 people
and not more than 25,700 people, there is creat-
ed the office of public weigher, whose official
headquarters shall be at the county seat of
such county and who shall discharge and per-
form at the county seat only, all the duties re-
quired by law of any public weigher, and
whose qualifications shall be the same as re-
quired by law of public weighers elected in
precincts, and who shall appoint a sufficient
number of deputies to enable him to discharge
his duties.

2. Such public weigher shall take the oath
required by the Constitution of public officers,
and shall give a bond in the sum of $2,500.00,
payable, conditioned and to be approved as re-
quired in cases of bonds of precinet public

weighers, and shall procure a like certificate of

authority from the Commissioner of Markets
and Warehouses.! The deputies of such public
weigher shall take such oath and give bond in
like manner, which bond, however, shall in the
case of such deputies be in the sum of $1,000.-
00.

3. At the first regular term of the commis-
sioners’ court of such counties, following the
passage of this Act, such commissioners’ court
shall appoint a public weigher for its county,
who shall serve until the next general election
when his successor shall be elected.

4. This Act shall not be construed to sus-
pend the operation of the present law, provid-
ing for the election of precinct public weigh-
ers, in the counties effected 2 by this law.
fAects 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture,

56%36 Acts 1925, 39th Leg., p. 385, ch. 13, following art.
2 Probably should be ‘‘affected.’”

Art. 5683b. Office in Counties With Not Less
Than 55,700 Nor More Than 55,800 Popula-
tion

Sec. 1. In and for all counties in this State

having a population according to the United
States census of 1920 not less than 55,700 and
not more than 55,800 people, there is created
the office of public weigher to be filled by two
officers of equal rank, whose official headquar-
ters shall be in the county seat of such county
and who shall discharge and perform at the
county seat only, all the duties required by law
of any public weigher and whose qualifications
shall be the same as required by law of public
weighers elected in precinects, and who shall
appoint a sufficient number of deputies to en-
able them to discharge their duties.

Sec. 2. EKach of said public weighers shall
take the oath required by the Constitution of
public weighers and give a bond in the sum of
$2,500, payable, conditioned and to be approved
as required in cases of bonds of precinet public
weighers, and shall procure a like certificate of

Art. 5686

authority from the Commissioner of Markets
and Warehouses.!

Sec. 8. Such public weighers shall be elect-
ed by popular vote of the entire county as oth-
er county officers. One of said weighers shall
fill a place called Place No. 1 and the other
shall fill the place called Place No. 2.

Sec. 4. This Act shall not be construed to
suspend the operations of the present law pro-
viding for the election of Precinct Public
Weighers in the counties affected by this law,
except the precinet in which the county seat is
located, and it shall not disturb the present
Public Weighers, but shall take effect and be
in force on and after January 1, A. D. 1927.

[Acts 1925, S.B. 84; Acts 1926, 39th Leg., 1st C.S.,
p. 21, ch. 14, § 1.}

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5684. Qualifications of Weigher

No person shall be appointed or elected pub-
lic weigher unless he is a qualified voter in the
city or precinct for which he is appointed or
elected and is of a good moral character and
unguestioned integrity. He shall have a fair
education and be able to keep an accurate set
of books as required by this law. No person
shall be appointed or elected public weigher, or
deputy public weigher who is interested in the
buying or sale of cotton, wool, sugar or grain
to be weighed, either as principal, agent, fac-
tor, commission merchant or employee.

[Acts 1925, S.B. 84.] .

Art. 5685. Term and Removal

All public weighers appointed by the Secre-
tary of State shall hold their office for the
term of two years. The Secretary of State
shall reappoint a public weigher designated by
Exchanges and Boards of Trade who presently
have Governor appointed public weighers as
long as said Exchanges and Boards of Trade
have such needs.

[Acts 1925, S.B. 84; Aects 1967, 60th Leg., p. 1144,
c¢h. 508, § 1, eff. Aug. 28, 1967.]

Art. 5686. Abolishing Elective Office

When the people of any subdivision of a
county that has an elective weigher may wish
to abolish said office of public weigher, the
commissioners court of said county shall, upon
petition to abolish said office signed by quali-
fied voters at least one-third in number of the
whole vote cast for Governor at the last pre-
ceding election in the weigher’s precinct, order
an election to decide whether such office of
public weigher of the subdivision named in the
petition, shall be abolished or not. Said elec-
tion shall be held in the same manner as other
elections. If a majority of the votes of the
subdivision of the county ordering said election
shall be cast in favor of abolishing any office
of public weigher, the commissioners court
shall declare such office to be abolished within
thirty days after the election; and another
election for this purpose shall not be held for
two years.

[Acts 19253, S.B. 84.]
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~Art. 5687. Bond of Appointed Weigher

BEvery public weigher appointed by the Sec-
retary of State shall file a bond payable to the
State of Texas in the sum of Five Thousand
Dollars ($5,000.00), conditioned that he will aec-
curately weigh, or measure all produce ten-
dered to him for weighing or measuring, and
that ‘all certificates of weights issued by him
shall represent a true and accurate weight of
the produce so weighed and that he will com-
ply with the laws governing public weighers,
and that he will not permit any one to molest,
mutilate or destroy any article, produce or
commodity while in his possession. Such bond
shall not be void on first recovery, but may be
sued on by any person injured by such public
weigher. All bonds given by such public
weighers or their deputies shall be subject to
approval by the Commissioner of Agriculture.

[Acts 1925, S.B. 84; Acts 1967, 60th Leg., p. 1144,
ch. 508, § 1, eff. Aug. 28, 1967.]

Art. 5688. Bond of Elective Weigher

Each public weigher elected for a precinct
shall execute a bond payable to the county
judge in the sum of five thousand dollars to be
approved by the commissioners court, condi-
tioned upon the faithful and impartial per-
formance of the duties of his office. The bond
of a weigher for a precinct where not over five
thousand bales of cotton are received for sale
or shipment shall be two thousand five hun-
dred dollars.

[Acts 1925, S.B. 84.]

Art. 5689. Filing Bond and Oath of Office

Each public weigher, whether elected or ap-
pointed, before entering upon his duties as
such, shall take and subscribe to the official
oath and file said oath and his bond with the

county clerk of the county in which he resides..

[Acts 1925, S.B. 84.]

Art. 5690, Certificate of Authority

All public weighers or deputy public weigh-
ers, appointed or elected shall obtain from the
Commissioner of Markets and Warehouses?! a
certificate of authority to carry on the busi-
ness of public weigher or deputy public weigh-
er within the city, town, precinct or shipping
point for which he was elected or appointed.
[Aects 1925, S.B. 84.1

1 Office abolished and functions and duties vested in
Commissioner of Agriculture, See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art, 5611,

Art. 5691. Deputy Weighers

Each public weigher, appointed or elected,
shall have the right, and it shall be his duty to
appoint a sufficient number of deputies in each
precinct, to weigh all produce tendered for the
purpose of weighing, at any and all points
within such precinct. He shall require of each
of said deputies to file a bond in the penal sum
of one thousand dollars, under the same terms
and conditions as the bond which he filed with
the commissioners court of the county in which
he resides, before he shall be permitted to en-
gage in the business of deputy public weigher;
such bond so filed, shall be payable to the
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State of Texas, and shall be subject to the ap-
proval of the commissioners court of the coun-
ty in which he resides, and certified to the
Commissioner of Markets and Warehouses,?!
before such deputy public weigher shall be en-
titled to engage in the business of public
weighing. Such public weigher shall have the
right to appoint a sufficient number of depu-
ties to serve at will of the public weigher, to
aid him in weighing or measuring any commod-
ity that is tendered to him for weighing.
[Acts 1925, S.B. 84.] ‘

1 Office abolished and functions and duties vested in

Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5692. Special Weighers

In all counties of this state in which there
are two or more cities, towns or shipping
points that receive as much as fifty thousand
bales of cotton, or twenty-five thousand tons of
cotton seed, or one hundred thousand bushels
of grain, or two hundred thousand bushels of
rice, or one hundred thousand pounds of wool,
or five thousand barrels of sugar, or any other
commodity in large quantities, it shall be law-
ful for the Secretary of State to appoint a suf-
ficient number of weighers for such county to
carefully and accurately weigh all commodities
tendered for the purpose of weighing for ship-
ment, sale or purchase. All such appointments
shall be made a bond payable to the State-of
Texas, in the sum of Five Thousand Dollars
($5,000.00), conditioned that he will accurately
weigh, or measure, all commodities tendered to
him in said county for weighing or measuring,
and that all certificates of weight issued by
him shall represent a true and accurate weight
of such produce so weighed, and otherwise
complying with the law governing the condi-
tions of bonds required of public weighers.
Such bond so given shall not be void upon first
recovery but may be sued on successively by
any and all persons who are injured by such
public weigher. Such public weigher shall
have the right to appoint a sufficient number
of deputies to aid him in weighing or measur-
ing any commodity that.is tendered to him for
weighing. All bonds given by such public
weighers or their deputies shall be subject to
the approval of the Commissioner of Agricul-
tupe, and all bonds and oaths of such public
weighers or their deputies shall be filed with
said Commissioner. .

[Acts 1925, S.B. 84; Acts 1953, 53rd Leg., p. T4, ch.

54, § 1; Acts 1967, 60th Leg. p. 1
eff. Aug, 28, 1967.] + Legn . 1145, ch. 508, § 1,

Art. 5693. Must Comply With Law
No one §ha!l be allowed to pursue the busi-
ness of weighing for the public or grant a cer-

tificate or weight sheet upon which a purchase

or sale is made unless he comply with the -
visions of this chapter. Py pro

[Acts 1925, S.B. 84; Acts 195
54, § 1] cts 1953, 53rd Leg., p. T4, ch.

Art.5693a. Penalty for Noncompliance With
aw

Any person, or agent or representative of
any corporation, who shall engage in the busi-
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ness of weighing for the public, or who shall
grant or issue a certificate or weight sheet,
upon which a purchase or sale is made without
complying with the terms of the statutes regu-
lating public weighers, shall be fined not less
than twenty-five nor more than two hun@red
dollars. Each certificate so granted, or weight
sheet issued by him is a separate offense.

- 11925 P.C.]

Art. 5694. Commissioner to Supervise

All public weighers in this State as provided
for in this chapter, shall be under the supervi-
sion of the Commissioner of Markets and
Warehouses ! and all weights made by them
shall be subject to his approval. In any case
where any discrepancy arises as to weights or
measures of cotton or other farm products,
made between public weighers in different sec-
tions of this State, or between public and pri-
vate weighers, the difference shall be subject
to review by the Commissioner; and any party
who may be dissatisfied with the weights or
measures of any public or private weigher, may
appeal to the Commissioner, and have such cot-
ton or other farm products re-weighed or re-
measured, for the purpose of ascertaining and
deciding the correct weight and measure there-
of. The scales of all public and private weigh-
ers weighing cotton and other products shall at
all reasonable times be subject to inspection by
the Commissioner, or his duly authorized rep-
resentative. Compliance with this article shall
be absolute prerequisite to the right to insti-
tute and maintain any action concerning the
subject matter hereof, in any court of this
State. The authority herein conferred upon
the Commissioner, to review the weights, shall
not be construed as in any manner affecting
the selection of public weighers or of fixing
the charge to the public of such public weigh-
ers.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 3%th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5695. Duty of Commissioner

The Commissioner of Agriculture shall issue
a certificate of authority to all persons en-
gaged in the business of weighing for the pub-
lic; and shall charge such public weigher or
deputy weigher a fee of Five Dollars ($5) an-
nually for said certificate. The Commissioner
of Agriculture shall deposit the fee into the
State Treasury to the credit of the Special De-
partment of Agriculture fund. Revenues de-
rived from such fees shall be used for adminis-
tration and enforcement- purposes. The fee
shall be collected at the time the certificate of
authority is issued and such fee shall be col-
lected annually thereafter from all persons en-
gaged in the business of public weigher. It
shall be the duty of the Commissioner of Agri-
culture, his deputies or agents to carefully and
accurately test all scales, weights, beams and
measures used by such public weighers every
twelve months.
1[Acts %9]25, S.B. 84; Acts 1961, 57th Leg., p. 190 ch.

?

Art. 5698

Art. 5696. Weight Certificates

The Commissioner ! shall prescribe the form
of weight certificate to be used by all public
weighers in this State, which certificate shall
be known as a State certificate of Weights and
Measures. Such certificate shall state thereon
the kind of produce; the number of same, the
date of the receipt of the produce, the owner,
agent, or consignee, the total weight of the
produce, the vessel, railroad, or other means by
which the produce was received, and any trade
or other mark thereon; and such other infor-
mation as may be necessary to djstmgulsh or
identify the produce from a like kind. No cer-
tificate other than the one herein prescribed
shall be used by any public weigher in this
State, and such certificate when so mad.eand
properly signed, shall be prima facie evidence
of such weight. All certificates of weights
and measures or weight sheets as provided for
in this chapter shall contain the accurate_apd
correct weight of any and all commodities
weighed when issued by public weighers.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5696a. Weight Certificates

The Commissioner of Agriculture shall pre-
scribe the form of weight certificate to be used
by all public weighers in this State, which cer-
tificate shall be known as a State Certificate
of Weights and Measures; such certificate
shall state thereon the kind of produce; the
number of the same, the date of the receipt of
the produce, the oWwner, agent or consignee, t}}e
total weight of the produce, the vessel, rail-
road, or other means by which the produce was
received, and any trade mark or other mark
thereon; and such other information as may
be necessary to distinguish or identify the pro-
duce from a like kind. No certificate other
than the one herein prescribed shall be used by
any public weigher in this State, and such cer-
tificate when so made and properly signed,
shall be prima facie evidence of such weight.
[1925 P.C.]

Art. 5697, Seal

Every public weigher in this state shall pro-
vide himself with a seal, consisting of a star of
five points, and shall have inscribed on the
outer margin thereof the words, ‘Public
Weigher, Precinet No.
County, Texas” or “Public Weigher,

City, Texas” which seal shall be impressed or
printed upon each weight certificate issued by
such public weigher, or deputy public weigher,
on all weight sheets made out by them, but if
the seal is printed, the weigher shall authenti-
cate the same by signature.

[Acts 1925, S.B. 84; Acts 1961, 5Tth Leg., p. 185, ch.
98, § 1. .

Oy

Art. 5698. Record of Weights

_ All public weighers shall keep and preserve
in a well bound book a correct and accurate
record of all weights by them, as provided in



Art. 5698

this chapter, which record shall at all times be
open for inspection to the public and to the
Commissioner of Markets and Warehouses,!
his deputies or inspectors. Such record shall
be uniform throughout the State, and the form
of such record shall be prescribed by the Com-
missioner.

[Acts 1925, 8.B. 84.]

1 Office abolished and functions and.duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art, 5611.

Art. 5698a. Record of Weights

All public weighers, within this State, shall
keep and preserve a correct and accurate
record of all weights made by them, which
record shall be open for the inspection of the
Commissioner of Agriculture, his deputies or
inspectors, and the public at any and all times.
Such record shail be uniform throughout the
State; and the form of such record shall be
prescribed by said Commissioner.

[1925 P.C.]

Art. 5699. Piled or Stored Separately

All amounts, lots, or shipments or consign-
ments of produce, after having been weighed,
shall be piled or stored separately as nearly as
can be, in order that amounts, lots, shipments
or consignments, may be distinguished from
other lots, shipments, or consignments of like
kind.

{Acts 1925, S.B. 84.]

Art. 5700. To Tag or Mark Article

All public weighers in weighing any com-
modity, produce, or article, shall immediately
tag or mark such commodity, produce or article
that has been weighed by him so as to distin-
guish same from that which has not been
weighed.

[Acts 1925, S.B. 84.]

Art. 5701. Re-weighing

When any doubt or difference arises as to
the correctness of the net or gross weight of
any amount, or a part of a commodity, produce
or article, for which a certificate of weight or
measure has been issued, as provided in this
State, by the public weigher, the owner, agent
or consignee, may, upon complaint to the Com-
missioner of Markets and Warehouses,! have
said amount, or part of any commodity, pro-
duce or article re-weighed by the Commission-
er, or his deputy, or by a public weigher desig-
nated by the Commissioner by depositing with
the Commissioner sufficient money to defray
the cost of re-weighing such article or com-
modity. If on re-weighing, it is discovered
that fraud or carelessness, or any faulty
weighing apparatus was the cause of a discrep-
ancy in weights, the cost of re-weighing shall,
in all instances, be borne by the public weigher
who issued the weight sheet or weight certifi-
cate.

[Aets 1025, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture, See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611,
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Art. 5702, Suspension or Dismissal

Whenever any public weigher, or deputy pub-
lic weigher appointed or elected under the pro-
visions of this Chapter shall be guilty of mal-
feasance in office, or who is grossly incompe-
tent in the performance of his duties, he shall
be subject to suspension or dismissal from of-
fice by the Commissioners Court of the county
in which he resides, or by the Secretary of
State, should he be appointed by the Secretary
of State. In all cases it shall be the duty of
the Commissioner of Agriculture to file with
the Commissioners Court or the Secretary of
State the specific charges alleging malfea-
sance, misfeasance, dishonesty or incompetency
or other cause. Such case may be set down for
hearing not less than ten nor more than thirty
days from the filing of such charges. The ac-
cused shall be furnished a copy of such
charges and be notified of the date set for
hearing of his case. He shall have the right to
be represented by an attorney, to introduce evi-
dence in his own behalf, and to have compulso-
ry process for witnesses and the production of
records. If he is found guilty, the Commis-
sioners Court or Secretary of State shall im-
mediately discharge him as a public weigher,
provided, he may have the right of appeal to
the district court of his county or to the Dis-
trict Court of Travis County.

[Acts 1925, S.B. 84; Acts 1967, 60th Leg., p. 1145,
ch. 508, § 1, eff. Aug. 28, 1967.]

Art. 5703'. Factor or Commission Merchant

It shall not be lawful for any factor, commis-
sion_merchant, or other person or persons, to
employ any other than a public weigher, or his
deppties to weigh cotton, wool, sugar, hay, or
grain, or other produce, sold or offered for sale
In any city or justice precinct having a public
weigher duly qualified. Whoever violates any
provision of this article shall be liable at the
suit of the public weigher to damages in any
sum not less than five dollars for each bale of .
cotton, bale or sack of wool, ton of hay, or ton
of grain, so unlawfully weighed.

[Acts 1925, S.B. 84.]

Art. 5704. Owner May Weigh, etc.

Nothing in this chapter shall prevent any
person, firm or corporation from weighing his
own cotton, wool, sugar, hay, grain or pecans
in person. In places where there are no public
weighers appointed or elected, any person who
shall weigh cotton, wool, sugar, grain, hay, or
pecans for compensation shall be required be-
fore weighing such produce to enter into a
bond for twenty-five hundred dollars approved
and payable as in case of public weighers re-
ferred to in this chapter, and conditioned that
he will faithfully perform the duties of his of-
fice and turn over all property weighed by him
on demand of the owner. This article shall not
apply to merchant flouring mills.

[Acts 1925, 8.B. 84.]
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Art. 5704—-A. Public Weighers in Counties. of
290,000 to 320,000; Election; Deputies;
Bonds of Deputies )

In precincts- located in counties having a
population of not less than two hundred ninety
thousand (290,000) and not more than three
hundred twenty thousand (320,000) inhabitants
according to the last preceding or any future
Federal Census, where a Public Weigher is
elected by the people in any last election held
for that purpose, no Public Weigher shall be
appointed to perform the same or similar serv-
ices and the authority now vested in the Gover-
nor, the Commissioner of Agriculture and the
Commissioners’ Courts to so appoint or autho-
rize other persons to perform the same duties,
or similar duties as elected Public Weighers is
hereby repealed only to the extent of its con-
flict with this Act. The elected Public Weigh-
er in such counties shall have authority to ap-
point a sufficient number of deputies to conve-
niently serve the public need; and such depu-
ties, before taking the oath of office, shall be
required to give a bond approved by the Com-
missioners’ Court of the county where appoint-
ed to serve as a deputy, in the sum of One
Thousand ($1,000.00) Dollars conditioned as
provided in the bond required to be given by
the elected Public Weigher, as to liability.

JActs 1939, 46th Leg., Spec.Laws, p. 854, § 1.]

CHAPTER SEVEN. WEIGHTS AND
MEASURES

Article

5705. Commissioner to Enforce Law.

5706. Expenses.

5707.° Duty of Commissioner.

5707a. Water, Gas and Electric Meters.

5708. Rules and Regulations,

5708a. County Sealers in Certain Counties; Deputies.

5709.  Jurisdiction.

5710. Same Power as Peace Officer.

5711. TRecord of Acts and Reports.

5712. Test of Standard. '

5713. To Keep and Maintain Standards.

5714. Commissioner Shall Establish Tolerances; Pen-
alty.

5714a. County Sealer; Deputies; Combining Districts.

5715. Coples to Cities.

5716. Correcting Standards of Cities.

5717. Sale of False Devices.

5718, Certified Standard.

5719. Copies of Original Standard,

5720. Test for State Institutions,

5721. Charges Against City Sealer.

5722. To Supervise Local Sealers.

5722a. To Supervise Local Sealers; Penalty.

5723. Duty of Sealer and Inspector.

5724. Sealing and Marking.

5725. Subject to Inspection.

5726. Testing Weights and Devices,

5726a. False Weights and Measures; Penalties.

5726b. Penalty for Hindering Sealers.

5726c. Penalty for Refusing to Permit Weight or Meas-
ure Test.

5726d. Penalty for Refusing to Permit Test of Article.

5727. Marking and Tagging.

5727a. Penalty for Removing Tag of Sealer.

WAREHOUSES Art. 5707

Article

5728, Fees; Failure or Refusal to Pay; Repairs; Test-
ing Services; Penalty.

5729. Definitions.

5730. Legal Standards. :

5731. Standard of Avoirdupois and Troy Weights,

5732, Standard for Liquids; Liquid Measuring Device.

5733. Standard for Solids. )

5733a. Sale of Wheat and Other Flours or Corn Meal in
Other Than Standard Packages; Penalty,

5734. Weights [Per Bushel, Ton; Cord.

5735. Repealed.

5736. This Law to Govern Contracts.

5736a. Babcock Test for Butter Fat; Other Milk Test-
ing Apparatus; Approval,

5736b. License for Testors.

5736c. Inaccurate Samples or False Determinations by
Babcock Test; Penalty.

5736d. Entry on Premises for Samples for Tests; Stand-
ard Weights and Measures from United States.

5736e. TUnits or Standards of Measure for Use in Babcock
Test.

5736f. Duties of District or County Attorney.

5736g. Dairy Advisory Board on Milk Testing Apparatus;
Public Hearings; Notice; Action by Commis-
sioner; Emergencies; Appeal,

5736-1. Parties May Contract.

Art. 5705. Commissioner to Enforce Law

The Commissioner of Markets and Ware-
houses ! shall have power and authority to
enforce, or cause to be enforced, any provi-
sion of this chapter. He shall appoint a chief
deputy, who shall be known as Chief Deputy of
Weights and Measures. In the absence or ina-
bility of the Commissioner, such deputy may
perform any duty required by the provisions of
this chapter. The Commissioner shall also ap-
point such additional deputies from time to
time to serve as sealers of weights and mea-
sures, as may be provided for by appropriation.
He may also designate such inspectors, lectur-
ers, or employés, serving under him as Commis-
sioner, as sealers of weights and measures.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5706. Expenses

Such deputies, together with the chief depu-
ty and the Commissioner,! shall be entitled to
their actual traveling expenses when traveling
on business for the State, and the Legislature
shall provide from time to time by appropria-
tion other estimated expenses to fully carry out
the provisions of this chapter.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5707. Duty of Commissioner

_The Commissioner! shall investigate condi-
tions throughout the State, and especially in
all the cities and towns in the State, with re-
spect to weights and measures, and the sale of
goods, wares- and merchandise, commodities,
food stuff and feed stuff sold in packages or
containers, and also all kinds of feed, fuel or
ice that is sold by weight or measure. The
Commissioner shall annually report to the Gov-
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ernor, and shall, prior to each regular session
of the Legislature, file a copy of such report
made by him to the Governor, together with his
recommendations, with the Legislature of the
State.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611,

Art. 5707a. Water, Gas and Electric Meters

All water meters, gas meters and electric me-
ters are subject at all times to inspection of
the Commissioner of Agriculture and said Com-
missioner either on his own motion or com-
plaint of any user of any of the above named
meters, shall have same inspected as to its cor-
rectness, and if found incorrect to discontinue
its use until corrected, so that it will register
correctly and whoever vefuses to discontinue
such meter when so notified by said Commis-
sioner that it is incorrect or when so ordered
to discontinue such meter should fail or refuse
to comply with such order of said Commission-
er shall be fined not less than twenty-five nor
more than one hundred dollars and each day he
shall fail or refuse to comply with such order
f%o discontinue same shall be a separate of-

ense,

[1925 P.C.]

Art. 5708. Rules and Regulations

The Commissioner! shall issue instructions
and make such rules and regulations for the
government of all State sealers of weights and
measures, deputy sealers, inspectors and local
sealers, as he may see proper in order to carry
out the purposes of this chapter. All such
rules and regulations so issued by him shall
have the same force and effect as if they were
enacted into law.

{Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5708a. County Sealers in Certain Coun-
ties; Deputies

Sec. 1. The Commissioners Court in each
county having a population of not less than
sixty-nine thousand, four hundred (69,400) and
not more than seventy thousand (70,000), ac-
cording to the last or any succeeding United
States Census, may in its discretion appoint a
county sealer of weights and measures. He
shall be paid a salary to be determined by said
Court, said salary not to be less than Fifteen
Hundred Dollars ($1500) a year, and no fee
shall be charged by him or by the county for
the inspecting, testing, or sealing or the repair-
ing or adjusting of any weights, measures, or
weighing or measuring devices. Whenever the
Court shall deem it necessary, one or more dep-
uty sealers of weights and measures may be
appointed to hold office under the same condi-
tions as those specified for the sealer of
weights and measures, and the salaries of such
deputies shall be fixed as in the case of the
sealer of weights and measures. All deputies
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appointed shall have the same powers and may
perform the same duties as the county sealer,
when acting under his instructions and at his
direction. Provided that the appointments of
all county sealers and deputy sealers being
made under the provisions of this Chapter
shall be subject to the approval of the Commis-
sioner of Agriculture.

Sec. 2. All county sealers appointed under
the terms of this Act shall have the same pow-
er, authority, duties, and responsibilities as are
conferred upon all State and local sealers, in
the performance of their official duties by the
laws of this State. The jurisdiction of all
county sealers and deputy sealers appointed by
the Commissioners Court of any county in this
State shall be coextensive with the limits of
said county.

Sec. 3. Nothing in this Act shall be con-
strued to prevent two (2) or more counties, or
a county and a city situated therein, from com-
bining the whole or any part of their districts,
as may be agreed upon by the Commissioners
Courts of the counties, or such Court of the
county and the Mayor and the Common Counecil
of the city, with one set of standards and one
sealer, upon the written consent of the Com-
missioner of Agriculture. A sealer appointed
in pursuance of an agreement for such combi-
nation shall, subject to the terms of his ap-
pointment, have the same authority, jurisdic-
tion, and duties as if he had been appointed by
each of the authorities who are parties to the
agreement.

[Acts 1941, 47th Leg., p. 1319, ch. 592, § 1.]

Art. 5709. Jurisdiction

The jurisdiction of all State sealers, deputy
sealers and inspectors appointed by ‘the
Commissioner! shall be co-extensive with the
limits of the State and they shall have a right
to inspect weights and measures in any and all
districts or localities designated by the Com-
missioner. The jurisdiction of all local sealers
of weights and measures appointed by the gov-
erning body of any city in this State shall be
co-extensive with the limits of said city.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of A?riculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5710. Same Power as Peace Officer

. The Commissioner,! his deputy, sealers or
inspectors and all local sealers and their depu-
ties in the performance of their official duties,
shall have the same power as peace officers in
this State.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1
p. 35, ch. 13, following art. 5611, ts 1925, 39th Leg.,

Art. 5711. Record of Acts and Reports

The Commissioner ! shall keep in his office a
gomple’ge record of all acts done by him; of all
inspections made throughout the State, and a
record of all prosecutions for the violation of
any provision of this chapter. He shall keep
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an accurate record of the reports of all the
various sealers of weights and measures, depu-
ty sealers and inspectors appointed by him, or
under his direction, as well as a record of the
inspections of all local sealers of weights and
measures appointed by the various cities of the
State; such record shall always be open to the
inspection of the public. Copies of such record
may be had by application therefor, together
with the necessary cost of making such copies.
[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611,

Art. 5712. Test of Standard

The standard of weights and measures re-
ceived from the United States under a resolu-
tion of Congress, approved June 14, 1836, and
such new weights and measures as shall be re-
ceived from the United States as standard
weights and measures in addition thereto, or in
renewal thereof, and such as shall be procured
by the State in conformity therewith and certi-
fied by the bureau of standards, shall be the
State’s standards by which all State and mu-
nicipal standards of weights and measures
shall be tried, authenticated, proved and
sealed.

[Acts 1925, S.B. 84.]

Art. 5713. To Keep and Maintain Standards

The standards referred to in the preceding
article shall be kept by the Commissioner ! in a
safe and suitable place in his office, from
which they shall not be removed except for re-
pairs or certification. He shall maintain such
standards in good order and shall submit them
at least once in ten years to the National Bu-
reau of Standards for certification. He shall
purchase such apparatus as shall be found nec-
essary to a proper prosecution of the work of
the office.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture, See Acts 1925, 39th Lesg.,
p. 35, ch. 13, following art. 5611.

Art. 5714. Commissioner Shall Establish Tol-
erances; Penalty

The Commissioner shall establish tolerances
and specifications for commercial weighing
and measuring apparatus for use in this State,
similar to the tolerances and specifications rec-
ommended by the National Bureau of Stand-
ards and he may establish a standard net
weight or net count of any commodity, product,
or article, and prescribe such tolerance for
same as he may in his best judgment deem nec-
essary for the proper protection of the public.
Provided, the specifications and tolerances is-
sued by the Commissioner of Agriculture for
weighing and measuring devices in conformity
with this Article, or any specifications or toler-
ances issued to protect the public from fraud,
shall have the same force and effect as if en-
acted into Law, and provided, further, any per-
son, firm, or corporation who shall fail or

refuse to comply with said specifications and
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tolerances shall be deemed guilty of a misde-
meanor and upon conviction shall be fined not
less than Ten ($10.00) Dollars nor more than
Two Hundred ($200.00) Dollars.

[Acts %925, 8.B. 84; Acts 1931, 42nd Leg., p. 125, ch.

‘:§

Art. 5714a. County Sealer;
bining Districts

(1) The Commissioners Court in each county
in Texas may in its discretion appoint a county
sealer of weights and measures. He shall be
paid a salary to be determined by said Court
and no fee shall be charged by him or by the
county for the inspecting, testing, or sealing or
the repairing or adjusting of any weights, mea-
sures, or weighing or measuring devices.
Whenever the Court shall deem it necessary,
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Deputies; Com-

~one or more deputy sealers of weights and

measures may be appointed to hold office un-
der the same conditions as those specified for
the sealer of weights and measures, and the
salaries of such deputies shall be fixed as in
the case of the sealer of weights and measures.
All deputies appointed shall have the same
powers and may perform the same duties as
the county sealer, when acting under his in-
structions and at his direction.

(2) All county sealers appointed under the
terms of this Act shall have the same power,
authority, duties and responsibilities as are
conferred upon all State and local sealers, in
the performance of their official duties by the
laws of this State. The jurisdiction of all
county sealers and. deputy sealers appointed by
the Commissioners Court of any county in this
State shall be co-extensive with the limits of
said county.

(3) Nothing in this Act shall be construed to
prevent two (2). or more counties or a county
and a city or cities situated therein, from com-
bining the whole or any part of their districts,
as may be agreed upon by the Commissioners
Courts of the counties, or such Court of the
county and the mayor and the common council
of the city or cities, with one set of standards
and one sealer. A sealer appointed in pursu-
ance of an agreement for such combination
shall, subject to the terms of his appointment,
have the same authority, jurisdiction and du-
ties as if he had been appointed by each of the
authorities who are parties to the agreement.
[Acts 1945, 49th Leg., p. 261, ch. 193, § 1.]

Art. 5715. Copies to Cities

The Commissioner! shall, at the request of
any city council, town council, city commission
or any other such town or city body, furnish to
them copies of the standard weights and mea-
sures of the State; such copies shall be fur-
nished at the expense of any such city or town
requesting the same. He shall, upon request
of any such city council, town council, or city
commission, test and accurately approve copies
of the State’s standards of weights and mea-
sures procured for the use of any such city or
town, to be used by the sealer of weights and
measures for such city or town. All copies
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furnished or copies tested and approved by the
Commissioner' shall be true and correct; shall
be sealed and certified by the Commissioner
and stamped with the letter “C.” Such copies
need not be of the same material or construc-
tion as the standards of the State and such
copies may be furnished in any suitable materi-
als or construction that the city or town re-
quiring the same may specify, subject, how-
ever, to the approval of the Commissioner.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Lesg.,
p. 35, ch. 13, following art. 5611.

Art. 5716. Correcting Standards of Cities

The Commissioner ! shall inspeet and correct
the standards used by any incorporated city or
town in this State at least once every two
years and compare the same with others in his
possession, and keep a record of the state of
inspection and character of weights and mea-
sures so compared.

[Aects 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of riculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611. ‘

Art. 5717. Sale of False Devices

The Commissioner ! shall have general super-
vision over all weights and measures and
weighing and measuring devices sold or of-
fered for sale in this State. If any false
weights or measures are being sold, offered for
sale, or about to be sold, he shall have full au-
thority to condemn same and prohibit the sale
and distribution of such false weights and
measures, or weighing and measuring devices
in this State.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5718. Certified Standard

All sealers of weights and measures, or dep-
uty sealers of weights and measures appointed
under the terms and provisions of this law are
prohibited from using for the purpose of com-
parison or verification in any official capacity
any weights or measures, unless same have
been certified to by the Commissioner.! All
expenses incurred in certifying to the correct-
ness of the weights and measures or copies of
the same used by any incorporated city or town
in this State shall be paid by such city or town
for whom the comparison or test is made.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5719. Copies of Original Standard

In addition to the standards heretofore re-
ferred to, and required to be kept by the State,
the State shall also have a complete set of cop-
ies of such original standards of weights and
measures adopted by this chapter, which shall
be used for adjusting municipal standards by
the Commissioner?! or his deputy in the per-
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formance of their duties, and the original
standards shall not be used, except for the ad-
justment of this set of copies and for certifica-
tion purposes. Additional complete sets of
copies for such original standards of weights
and measures may be purchased by the Com-
missioner when the same are necessary for use
by any State sealer of weights and measures,
or deputy State sealer of weights and mea-
sures. In all instances where the State shall
furnish true and correct copies of weights and
measures for the use of any incorporated city
or town in this State, such city or town shall
reimburse the State for the actual cost there-
of, plus such expenses as are necessary to pay
the freight, express and cost of certification
thereof.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5720. Tests for State Institutions

The Commissioner! or his deputy shall at
least once annually, or oftener if requested so
to do by the Board of Control, or board of
supervisors, regents or other governing body of .
any State institution or penitentiary commis-
sion or the governing body of any other penal
institution of the State, test all scales, weights
and measures used in checking the receipt and
distribution of supplies of any such institution
under the control of the State, and shall report
his findings to the Chairman of the Board, or
the superintendent of such institution. He
shall also test all scales, weights and measures
used for any other purpose by such institution.
[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vestéd in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5721. Charges Against City Sealer

The Commissioner,! if he finds that any
sealer or deputy sealer of weights and mea-
sures appointed by any incorporated city or
town in this State, by virtue of the authority
given them under the law, is neglecting to per-
form the duties of his office, or has refused to
accept the recommendations and instructions
of the Commissioner and be guided thereby, or
is guilty of any malfeasance in office, or who
is incompetent, he shall present to the govern-
ing body or officer who has control or supervi-
sion of such city sealer of weights and mea-
sures, or deputy sealer of weights and mea-
sures, a written charge and accusation based
upon and clearly stating the offense of such
sealer or deputy sealer and request such offi-
cer or governing body to hear and determine
such accusation. Upon receipt of such charge
argd accusation, such officer or city commission
with whom the same has been filed, shall make
an order setting the same for a hearing at a
time which shall be not less than ten nor more
than twenty days from the date of filing of
such charge and accusation and shall in such
order fix the time and place for such hearing.
A copy of such charge and accusation, together
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with a copy of such order, shall be served upon
the accused at least seven days prior to the
time fixed for such hearing. At such hearing
the accused shall have the right to be repre-
sented by counsel and to produce evidence in
his defense. If, upon such hearing, he shall be
found guilty of malfeasance, or misfeasance in
office or adjudged to be incompetent to per-
form the duties of the office, the officer or
governing body before whom such hearing is
had must forthwith remove him from office.
Whenever it shall become known.to the Com-
missioner or his deputy that any local sealer of
weights and measures for any city or town in
this State, or deputy sealer of weights and
measures, is guilty of accepting any bribe, gift
or money from any one who is interested in
procuring false weights and measures, as soon
as such fact shall become known, or be made
known to the officer or governing body employ-
ing such sealer or deputy sealer, he or they
shall immediately suspend such sealer from of-
fice.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch, 13, following art. 5611.

Art. 5722. To Supervise Local Sealers

Every local sealer of weights and measures,
or deputy sealer, appointed by any governing
body of any town or city shall be under the su-
pervision of the Commissioner,! and shall be
required to report to him regularly and carry
out all the instructions of the Commissioner.
Failure or refusal to do so shall be grounds for
dismissal from the service.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture., See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611,

Art. 5722a.
alty

Each local or deputy sealer of weights and
measures appointed by any city or town council
or commission, shall be under the supervision
of the Commissioner of Agriculture and shall
be required to report to him regularly and car-
ry out all his instructions, and on failure or re-
fusal to do so shall be fined not less than ten
nor more than two hundred dollars.

[1925 P.C.]

Art. 5723. Duty of Sealer and Inspector

Each sealer of weights and measures, deputy
sealer, inspector, or local sealer shall carefully
preserve all copies of the standards of weights
and measures used by him in his inspection
work, and keep the same safe and in good or-
der, when not in actual use. He shall keep a
record of all work done by him showing the
inspections made, for whom made, giving the
name and post-office address of each party for

To Supervise Local Sealers; Pen-

whom any measurement, test weight, inspec-

tion, condemnation or prosecution is made;
such record shall be preserved by him, from
which he shall compile his reports at regular
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intervals to the Commissioner ! when required
to make a report. He shall keep a careful
record of all violations of the weights and mea-
sures law and report in detail to the Commis-
sioner.

[Acts 1925, 8.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5724. Sealing and Marking

Every person, firm or corporation, or asso-
ciation of persons, using or keeping for use, or
having or offering for sale, weights, scales,
beams or measures of any kind, instruments or
mechanical devices for weighing or measuring,
and tools, appliances and accessories connected
with any or all of such instruments or mea-
surements within this State, shall cause the
same to be sealed and marked by the sealer of
weights and measures as to their correctness,
and no instrument shall be sold for the pur-
pose of weighing or measuring unless it shall
bear the seal of the inspector of weights and
measures as to its correctness.

[Acts 1925, 8.B. 84.]

Art. 5725. Subjeet to Inspection

When any weight, scale, beam, measure of
any kind, instrument or mechanical device for
weighing or measuring; also all tools and ap-
pliances necessary or connected with any such
instruments of measure have been tested and
found correct by any sealer appointed under

“the provisions of this chapter, the same may be

used, kept for use, offered for sale, sold or
kept for sale anywhere within this State for
one year without being further tested. Any
weight, scale, beam, measures of every kind, in-
struments or mechanical devices for weighing
or measuring, or appliances and accessories
connected with any or all of such instruments
of measure, which have been tested and sealed
and certified as correct by the National Bureau
of Standards may be kept for sale, sold or of-
fered for sale without being tested and sealed
by a sealer under the provisions of this chap-
ter, but all such weights, scales, beams, mea-
sures of any kind, instruments or mechanical
devices for weighing or measuring; also all
tools and appliances necessary connected with
any or all of such instruments or measures
shall always be subject to inspection and test-
ing as herein provided, notwithstanding that
the same have been tested and sealed, either by

‘a sealer appointed under the provisions of this

chapter, or by the National Bureau of Stand-
ards. Any scale, beam or mechanical device
for weighing or measuring, which, after being
sold, and before being used for weighing and
measuring, is found necessary to assemble and
set up, may be sold, kept for sale or offered for
sale without first being tested and sealed, but
such scale, beam or measuring device for
weighing or measuring, before being used for
weighing or measuring, without the consent of



Art. 5725

the Commissioner,! must be tested and sealed
as provided in this chapter.
[Acts 1925, S.B. S4.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5726. Testing Weights and Devices

All sealers, deputy sealers, inspectors, and
local sealers shall inspect, try and test all
weights, scales, beams, measures of any kind,
instruments or mechanical devices for weigh-
ing or measuring and all tools, appliances and
accessories connected with any or all such in-
struments or measures kept for the purpose of
sale, sold or used by any proprietor, agent, les-
see or employee in proving the size, quantity,
extent, area, weight or measurement of quanti-
ties, things, produce, articles for distribution
or consumption, purchased or offered or sub-
mitted by such person or persons for sale, hire,
or award, and ascertain if the same are cor-
rect, and he shall have the power to and shall
from time to time weigh or measure packages
or amounts of commodities of whatsoever kind
kept for the purpose of sale, offered for sale or
sold, or in the process of delivery, in order to
determine whether the same contains the quan-
tity or amount represented and whether they
are being offered for sale or sold in accordance
with law and may seize for use as evidence
such amounts of commodities or packages
which shall be found to contain a less amount
than that represented. He shall at least once
each year, or as much oftener as may be found
necessary, and directed by the Commissioner,!
see that the weights, measures and all weigh-
ing and measuring apparatus, used in any lo-
cality to which he is assigned for the purpose
of inspection, are correct. All local sealers of
weights and measures shall test at least once
each year all scales, weights and measures of
every kind and device within any such city to
which they are appointed, and oftener, if re-
quired so to do. Any sealer, or deputy sealer,
or inspector for the purposes above mentioned,
and in the general performance of his duty
may, without warrant, enter, go into or upon
any stand, place, building or premises, or stop
any vendor, peddler, junk dealer, driver of a
coal wagon, ice wagon or delivery wagon or the
driver of any wagon containing commodities
for sale or delivery, and if necessary require
him to proceed to some place which the sealer
may specify for the purpose of making the
proper tests.

[Acts 1925, 8.B. S4.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611,

Art. 5726a. False
Penalties

Any person who, by himself or by his ser-
vant or agent, or as the servant or agent of an-
other person, shall offer or expose for sale,
sell, use in the buying or selling of any com-
modity or thing, or for hire or award, or in the
computation of any charge for services ren-

Weights and Measures;
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dered on the basis of weight or measure, or in
the determination of weight or measure when a
charge is made for such determination, or re-
tain in his possession, a false Weig_ht or mea-
sure or weighing or measuring device, or any
weight or measure or weighing or measuring
device which has not been sealed by the Com-
missioner, or his deputy, or inspectors, or by a
sealer or deputy sealer of weights and mea-
sures within one year, or shall dispose of any
condemned weight, measure, or weighing or
measuring device contrary to law; or who
shall sell or offer or expose for sale less than
the quantity he represents of any commodity,
thing, or service, or shall take or attempt to
take more than the quantity he represents,
when, as the buyer, he furnishes the weight,
measure, or weighing or measuring device by
means of which the amount of any commodity,
thing, or service is determined; or who shall
keep for the purpose of sale, offer or expose
for sale, or sell any commodity in a manner
contrary to law; or who shall sell or offer for
sale, or use or have in his possession for the
purpose of selling or using, any device or in-
strument to be used to or calculated to falsify
any weight or measure, shall be guilty of a-
misdemeanor, and shall be punished by a fine
of not less than Twenty Dollars ($20) nor more
than One Hundred Dollars ($100), upon a first
conviction in any court of competent jurisdic-
tion; and upon a second or subsequent convie-
tion in any court of competent jurisdiction he
shall be punished by a fine of not less than
Fifty Dollars ($50) nor more than Two Hun-
dred Dollars ($200).

Sec. A. The word “person” as used in this
Chapter shall be construed to include any indi-
vidual and all officers, directors, managers,
employees, and other agents of all corpora-
tions, companies, partnerships, societies and
associations, and such is the legislative intent.

The words “weights, measures or (and)
weighing or (and) measuring devices” as used
in this Chapter, shall be construed to include
all weights, scales, beams, measures of every
kind, instruments and mechanical devices for
weighing or measuring, and any appliances
and accessories connected with any or all such
instruments.

The words “sell” or ‘“sale” as used in this
Chapter, shall be construed to include barter
and exchange.

The term “false weight or measure, or (and)
weighing or measuring device” as used in this
Chapter, shall be construed to mean any weight
or measure or weighing or measuring device
which does not conform as closely as practica-
ble to the official standards, which is not accu-
rate, which is of such construction that it is
not reasonably permanent in its adjustment or
will not correctly repeat its indications, which
facilitates the perpetration of fraud, or which
does not conform to the requirements of the
Statutes of this State and to the specifications
and tolerances promulgated by the Commis-
sioner under authority of Article 5714, Chapter
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7, Title 93, of the Revised Civil Statutes of Tex-
as of 1925, as amended.

Sec. B. It shall be unlawful to sell, except
for immediate consumption on the premises,
liquid commodities in any other manner than
by liquid measure, or commodities not liquid in
any other manner than by measure of length,
by weight, or by numerical count. Provided,
however, that liquid commodities may be sold
by weight if there exists a general consumer
usage to express the quantity of such commodi-
ties by weight and such expression gives accu-
rate information as to the quantity thereof;
and that nothing in this Section shall be con-
strued to prevent the sale of fruits, vegetables,
and other dry commodities in the standard bar-
rel or by other methods provided for by State
or Federal Law; or of berries and small fruits
in boxes as provided for in the provisions of
other Articles of the Statutes; or of vegeta-
bles or fruits usually sold by the head or
bunch in this manner. Provided further, that
nothing in this Section shall be construed to
apply to commodities put up in original pack-
ages.

For the purposes of this Section the term
“original package” shall be construed to in-
clude a commodity in a package, carton, case,
can, barrel, bottle, box, phial, or other recepta-
cle, or in coverings or wrappings of any kind,
put up by the manufacturer, which may be la-
beled, branded, or stenciled, or otherwise
marked, or which may be suitable for labeling,
branding, or stenciling, or marking otherwise,
making one complete package of the commodi-
ty. The words “original package” shall be con-
strued to include both the wholesale and the
retail package.

For the purposes of this Section the term
“commodities not liquid” shall be construed to
include goods, wares, and merchandise which
are not in liquid form and which have hereto-
fore been sold by measure of length, by weight,
by measure of capacity, or by numerical count,

- or which are susceptible of sale in any of these
ways.

Sec. C. (1) It shall be unlawful to keep for
the purpose of sale, offer or expose for sale, or
sell, any commodity in package form unless (a)
the net quantity of contents, in terms of
weight, measure, or numerical count, and (b)
the name and place of business of the manu-
facturer, packer, or distributor shall be plainly
and conspicuously marked on the outside of the
package. Provided, however, that under
Clause (a) of this Section reasonable varia-
tions or tolerances shall be permitted, and ex-
emptions as to small packages shall be made;
and that under Clause (b) of this Section ex-
emptions as to packages sold on the premises
where packed shall be made. And provided
further, that this Section shall not be con-
strued to apply to those commodities in pack-
age form, the manner of sale of which is spe-
cifically regulated by the provisions of other
Articles of the Statutes, or to bales of cotton;
and that reasonable rules and regulations for
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the efficient enforcement of this Act, not in-
consistent herewith, and including the reason-
able variations or tolerances and the exemp-
tions prescribed herein, shall be made by the
Commissioner.

(2) It shall be unlawful to keep for the pur-
pose of sale, offer or expose for sale, or sell
any commodity in package form if its container
is so made, formed, or filled, or if it is so
wrapped, as to mislead the purchaser as to the
quantity of the contents; or if the contents of
its container fall below the standard of fill
prescribed by regulations promulgated as pro-
vided in this Section. For the effectuation of
the purposes of this Section the Commissioner
is hereby authorized to promulgate regulations
fixing and establishing for any commodity in
package form a standard of fill of container,
which in his best judgment is reasonable with
respect to the physical characteristics of the
commodity, the size, shape, and physical char-
acteristics of the container, prevailing methods
of handling and transportation of packages,
and generally accepted good commercial prac-
tice in filling methods; provided, however,
that reasonable variations or tolerances shall
be permitted, and that these reasonable varia-
tions or tolerances shall be established by reg-
ulations made by the Commissioner.

(3) The words “in package form” as used in
this Chapter, shall be construed to include a
commodity in package, carton, case, can, box,
bag, barrel, bottle, phial, or on a spool or simi-
lar holder, or in a container or band, or in a
roll, ball, coil, skein, or other receptacle, or in
coverings or wrappings of any kind, put up by
the manufacturer, or when put up prior to the
order of the commodity, by the vendor, which
may be suitable for labeling, branding, or sten-
ciling, or marking otherwise, making one com-
plete package of the commodity. The words
“in package form” shall be construed to in-
clude both the wholesale and the retail pack-
age. Provided, however, that a box or carton
used for shipping purposes containing a num-
ber of packages which are individually marked,
as hereinbefore provided, will not be required
to bear the weight or measure of the contents
thereof, nor the name and place of business of
the manufacturer, packer or distributor. And
provided further, that the words “in package
form” shall not be construed to include paper
stationery in tablet form. ‘

Sec. D. It shall be unlawful for any person
to keep for the purpose of sale, offer or expose
for sale, or sell, any milk or cream in bottles or
other containers of any capacity other than
those provided for measures of capacity for
liquid in Article 5732, Chapter 7, Title 93, of
the Revised Civil Statutes of Texas of 1925, to
wit, the gallon, a multiple of the gallon, one-
half gallon, quart, pint, one-half pint, and gill.

Sec. E. It shall be unlawful for any person
to keep for the purpose of sale, offer or expose
for sale, or sell, except for immediate consump-
tion on the premises, any cheese, meat, or meat
food products otherwise than by standard net
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weight. Provided, however, that any cheese,
meat, or meat food products, in package form,
shall comply with the requirements of Section
C of this Article. For the purposes of this
Section the following shall be deemed to be
meat and meat food products: All fresh, cured,
or salt meats, fish, poultry, sausage, chile, head
cheese, souse meat, loaf meat, boneless meat,
shredded meat, Hamburger meat, or any other
manufactured, prepared, or processed meat or
meat food products. This Section shall be con-
strued to require that all poultry sold by live
weight shall be weighed alive at the time of
sale, and that any poultry dressed or killed
prior to time of sale, whether cooked or un-
cooked, shall be sold by net weight at time of
sale and not by live weight or by the piece;
provided, however, that fresh-cooked poultry
may be sold by the piece or by the head.

The word “poultry” as used in this Section
shall be construed to include turkeys, chickens,
ducks, geese, guineas, squabs, and all other
domesticated fowls.

Sec. F. Whenever any commodity is sold on
a basis of weight, it shall be unlawful to em-
ploy any other weight in such sale than the net
weight of the commodity, and all contracts con-
cerning goods sold on a basis of weight shall
be understood and construed accordingly.
Whenever the weight of a commodity is men-
tioned in this Chapter, it shall be understood
and construed to mean the net weight of the
commodity. Provided, however, that this Sec-
tion shall not be construed to apply to bales of
cotton.

Sec. G. It shall be unlawful for any person
to misrepresent the price of a commodity,
thing, or service sold or offered or exposed for
sale, or to represent the price or the quantity
of any commodity, thing, or service sold or of-
fered or exposed for sale in any manner calcu-
lated or tending to mislead or deceive an ac-
tual or prospective customer. Whenever any
price sign, tag, card, poster, or other advertise-
ment displaying the price of any commodity or
thing, includes a whole number and a fraction,
the figures in the fraction shall be of propor-
tionate size and legibility with those of the
whole number.

Sec. H. There shall be no violation under
this Aet for any discrepancy between actual
weight or volume at the time of sale to the
consumer and the weight marked on the con-
tainer or between the fill of container and the
capacity of the container if such discrepancy is
due to unavoidable leakage, shrinkage, evapo-
ration, waste or to causes beyond the control of
the seller acting in good faith.

Sec. I. Any person who shall violate any
provisions of this Act, or any of the reasonable
rules and regulations promulgated hereunder,
for which a specific penalty has not been pro-
vided, shall be guilty of a misdemeanor, and
shall be punished by a fine of not less than
Twenty Dollars ($20) nor more than One Hun-
dred Dollars ($100) upon a first conviction in
any court of competent jurisdiction; and upon
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a second or subsequent conviction in any court
of competent jurisdiction shall be punished by
a fine of not less than Fifty Dollars ($50) nor
more than Two Hundred Dollars ($200).

Sec. J. The Commissioner of Agriculture
shall have the power to issue and enforce a
written or printed ‘‘stop-sale” order to the
owner or custodian of any commodity, thing or
item covered by the provisions of this Act,
which the Commissioner of Agriculture has
reason to believe is in violation of any of the
provisions of this Act, prohibiting further sale
of such commodity, item or thing until the
Commissioner of Agriculture has evidence that
the law has been complied with. Provided,
however, in respect to the commodity, thing or
item which has been denied sale as provided

_for in this Section, the owner or custodian of

such commodity, thing or item shall have the
right to appeal from such order to a court of
competent jurisdiction where the commodity,
thing or item is found, praying for a judgment
as to the justification of said order and the
discharge of such commodity, thing or item
from the order prohibiting the sale in accord-
ance with the findings of the court; and pro-
vided further, that the provisions of this Sec-
tion shall not be construed -as limiting the
right of the Commissioner of Agriculture to
%rotceed as authorized by other Sections of this
ct.

Sec. K. The Commissioner of Agriculture is
hereby authorized to promulgate rules and reg-
ulations for the purpose of carrying out the
provisions of this Act and for the purpose of
bringing about uniformity between the stand-
ards required pursuant to the provisions of
this Act and those standards required pursuant
to rules, regulations or statutes of the Federal
Government,

[1925 P.C.: Acts 1929, +41st Leg., p. 676, ch. 303, § 1;
Acts 1941, 47th Leg., p. 1374, ch. 624, § 1; Acts 1967,

60th Leg., p. 569, ch. 257, § 1, eff. May 23, 1967; Acts
lgg;,] GOth Leg., p. 1014, ch. 444, §§ 1, 2, eff. June 12,

Section 2 of the amendatory Act of 1941 read as fol-
lows: “If any Article, section, provision, subdivision, or
part of thls_Act' should be held invalid for any reason,
it is the legislative intent that the remainder of the Act
shall remain in full force and effect.”’

Section 3 purported to repeal Acts 1923, 38th Leg., 3rd
C.S., ch., 53, p. 121, and all conflicting laws and pgr'ts of
laws. Reference to ‘“3rd C.S.” should probably be “2nd
gégéionas there was no chapter 53 in the Second Called

Acts 1967, 60th Leg., p. 569, ch. 257, § 2
conflicting laws and part‘; of laws. ¥ 2. repealed all

Art. 5726b. Penalty for Hindering Sealers

Whoever hinders or obstructs in any way the
Commissioner of Agriculture, or his deputy,
inspector or sealer or any local sealer, in the
performance of their duties, shall be fined not

%ess than ten nor more than two hundred dol-
ars.

[1925 P.C.)
Art. 5726¢c. Penalty for Refusing to P i
Weight or Measure Test g ermit

Any person neglecting or refusing to exhibit
any weight, measure, or weighing or measuring
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instrument of any kind, or appliances and ac-
cessories connected with any of such instru-
ments or measures which are in his possession
or under his control to the Commissioner, his
deputy, inspector or to any local mspector or
sealer, for the purpose of allowing the same to
be 1nspected and examined as provided for by
law, shall be fined not less than ten nor more
than two hundred dollars.

[1925 r.C.]

Art. 5726d. Penalty for Refusing to Permit
Test of Article

Any person, who, by himself, or his employé
or agent, or as the proprietor or manager, shall
refuse to exhibit any article, commodity, pro-
duce or anything being sold or offered for sale
at a given weight or quantity, or ordinarily so
sold, to the Commissioner or to his deputy or
to a sealer or his deputy or to an inspector or
local sealer, for the purpose of allowing same
to be tested and proved as to quantity con-
tained therein, shall be fined not less than ten
nor more than ftwo hundred dollars.

[1925 P.C.]

Art. 5727. Marking and Tagging

Whenever a sealer, deputy sealer, or inspec-
tor of weights and measures compares weights
and measures, or weighing or measuring in- .
struments and finds that they correspond, or
causes them to correspond to the standards, he
shall seal or mark under his name such weight
or measure or weighing or measuring instru-
ment with an appropriate device showing that
the weight or measure, or weighing or measur-
ing instrument is correct, and the date of the
inspection, which device shall be placed so as
to be easily seen. He shall condemn and seize
and may destroy incorrect weights and mea-
sures and weighing and measuring instru-
ments, which in his best judgment are not sus-
ceptible of repair, but any weights and mea-
sures, or weighing or measuring instruments
which shall be found to be incorrect, but
which, in his best judgment are susceptible of
repair, he shall cause to be marked with a tag
or other suitable device with the words “Out of
Order.” The owner or user of any weights or
measures, or weighing or measuring instru-
ments, which have been marked “Out of Or-
der,” as in this article provided, may have the
same repaired or corrected within thirty days,
but until the same have been repaired or cor-
rected and tested as herein provided, the owner
or user thereof must neither use nor dispose of
the same in any way, but shall hold the same
at the disposal of the Commissioner?! or any
deputy or local sealer. When the same have
been repaired or corrected, the owner or user
thereof shall notify the Commissioner or his
deputy or local sealer and they shall again be
tested for the purpose of proving the weight,
measure or weighing or measuring instrument
which had been found to be incorrect and
marked as in this article, and until such

weight, measure or weighing or measuring in-

Art. 5728

strument has been re-inspected by the sealer
and found correct, the same shall not be used
or in any way disposed of by the owner. When
any weight, measure or weighing or measuring
instrument has been repaired and corrected,
and has been re-inspected and found correet by -
the sealer of weights and measures, the sealer
of weights and measures shall remove the tag
or device with the words “Out of Order” and
shall mark such weight, measure or weighing
or measuring instrument in the manner pro-
vided for the marking of same where upon
inspection they were found to be correct.

[Acts 1925, R.B. 84.]

1 Office abolished and functions and dutles vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.
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Art, 5727a.
Sealer

Whoever removes or obliterates any tag or
device placed by any authorized sealer, deputy
sealer or inspector upon any welght or mea-
sure, or weighing or measuring instrument,
shall be fined not less than ten nor more than
two hundred dollars.

[1925 P.C.1

Penalty for Removing Tag of

Art. 5728. Fees; Failure or Refusal to Pay;
Repairs; Testing Services; Penalty

The Commissioner of Agriculture shall col-
lect fees for testing all weights, scales, beams
and any kind of instruments or mechamcal de-
vices for weighing or measuring whenever he
is required to make such tests under the provi-
sions of this Chapter. The fee for testing gas-
oline, kerosene and diesel fuel pumps not to ex-
ceed fifty cents (50¢) for each pump tested;
the test certificate or seal shall be protected
from weather and attached inside the glass
cover, where applicable, of each gasoline, kero-
sene and diese]l fuel pump; fee for testmg
scales up to nine hundred and ninety-nine
(999) pounds not to exceed One Dollar ($1) for
each scale tested; fee for testing scales one
thousand (1,000) pounds to one thousand four
hundred and ninety-nine (1,499) pounds not to
exceed Two Dollars and Fifty Cents ($2.50) for
each scale tested; fee for testing scales one
thousand five hundred (1, 500) pounds to four
thousand nine hundred and ninety-nine (4,999)
pounds not to exceed Five Dollars ($5) for
each scale tested; fee for testing scales four
thousand nine hundled and ninety-nine (4,999)
pounds and over not to exceed Ten Dollars
($10) for each scale tested. The fee for test-
ing butane and propane measuring devices not
to exceed Five Dollars ($5) for each measuring
device tested. The fee for testing: measuring
devices located on raw milk storage tanks situ-
ated on farms up to two hundred (200). gallons
not to exceed Five Dollars ($5) for each tank
tested; fee for testing measuring devices lo-
cated on raw milk storage tanks situated on
farms two hundred and one (201) gallons to
four hundred (400) gallons not to exceed Ten
Dollars ($10) for each tank tested; fee for
testing measuring devices located on raw milk
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storage tanks situated on farms four hundred
and one (401) gallons to six hundred (600)
gallons not to exceed Fifteen Dollars ($;5) for
each tank tested; fee for testing measuring de-
vices located on raw milk storage tanks situat-
" ed on farms six hundred and one (601) gallons
and over not to exceed Twenty Dollars ($20)
for each tank tested. Such fees shall be col-
lected by the Commissioner of Agriculture, his
deputies and agents not to exceed once annual-
ly, except where additional tests are .requested
by the owner of the measuring or weighing de-
vice in which event there shall be paid to the
Commissioner, his deputies and agents a fee
equal to the annual fee for each additional
test. The proceeds of such fees shall be paid
into the State Treasury by the Commissioner of
Agriculture and placed by the State Treasurer
in the Special Department of Agriculture
Fund, and shall be used only for administra-
tion and enforcement purposes of this Act.
Provided, however, that no city which main-
tains a Weights and Measures Department for
checking all weights and checking devices shall
be precluded by this Act from operating such a
Weights and Measures Department.

[Acts 1925, S.B. 84; Acts 1967, 60th Leg.,

p. 765, ch.
320, § 1, off. May 27, 1967.]

Art. 5729. Definitions

The word “person,” whenever used in this
chapter, shall be deemed to include person,
firm or corporation and all officers, directors
and managers of corporations shall comply
with the provisions of this chapter on behalf of
their respective corporations.

[Acts 1925, S.B. 84.]

Art. 5730. Legal Standards

The standard of weights and measures adopt-
ed and used by thé Government of the United
States is hereby declared the legal standard of
weights and measures of this State; provided,
that as to commodities for which the Congress
of the United States provided no standard of
weights or measures, the standards adopted by
this State shall be the standards of weights
and measures for such commodities. The unit
of standard of length and surface, from which
all the other measures of extension, whether
lineal, superficial or solid, shall be derived and
ascertained, is the standard yard designated in
this chapter, which is divided into three equal
parts called feet, and each foot into twelve
equal parts called inches. For measures of
cloth, and other commodities commonly sold by
the yard, it may be divided into halves, quar-
ters, eighths and sixteenths. The rod, pole or
perch contains five and one-half yards; the
mile one thousand seven hundred and sixty
vards. The Spanish vara, thirty-three and
one-third inches. Where land is measured by
the English rule, the chain for measuring land
shall be twenty-two yards long and divided into
one hundred equal parts called links. The acre
for land measure shall be measured horizontal-
ly and shall contain forty eight hundred and
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forty square yards; six hund;'ed and forty
acres shall constitute a square mile.
[Acts 1925, S.B. 84.] ‘

Art. 5731. Standard of Avoirdupdis and Troy
Weights

The units or standards of weight from which
all the other weights shall be derived and as-
certained shall be the standard of avoirdupois
and troy weights designated in this chapter,
and avoirdupois pounds shall bear to the troy
pounds the ratio of seven thousand to five
thousand seven hundred and sixty grains, and
the avoirdupois pound shall be divided into six-
teen equal parts called ounces. The hundred
weight shall consist of one hundred avoirdu-
pois pounds, and twenty hundred weight shall
constitute a ton. The troy ounce shall be one
twelfth of a troy pound.

[Acts 1925, 8.B. 84.]

Art. 5732, Standard for
Measuring Device

Liquids; Liquid

The units or standards of measure of capaci-
ty for liquids from which all other measure-
ments shall be derived and ascertained, shall
be the standard gallon and its parts designated
in this Chapter. The barrel shall constitute
31% gallons and two barrels shall make a hogs-
head. All other measures of capacity for lig-
uids shall be derived from the liquid gallon by
continual division by the number two, so as to
make half gallons, quarts, pints and half pints
and gills. Provided, however, that a liquid
measuring device which indicates fractional
parts of a gallon shall indicate such fractional
parts in terms of binary sub-multiple subdivi-
sions or in terms of tenths of a gallon.

For the purposes of this Article, the term
“liquid measuring device” shall be construed to
mean a mechanism or machine adapted to mea-
sure and deliver liquid by volume.

(gz}cés] 1]925, S.B. 84; Acts 1945, 49th Leg., p. 146, ch.

]

Art. 5733. Standard for Solids

The unit or standard measure of capacity for
substance not liquids, from which all measures
of such substance shall be derived and ascer-
tained, is the standard half bushel mentioned
in this chapter. The peck, half peck, quarter

.peck, quart and pint measure for measuring

commodities which are not liquid shall be de-
rived from the half bushel by successively di-
viding that measure by two. The standard
bushel measure shall constitute two thousand
one hundred fifty and forty-two one hun-
dredths cubic inches; the standard half-bushel
measure shall contain ten hundred seventy-five
and twenty one-hundredths cubic inches; the
standard gallon shall contain two hundred
thn'ty-o'ne cubic inches. All measures for
measuring dry commodities shall not be heaped
bu]tl_shall be stricken with a straight stick or
roller.

[Acts 1025, 8.B. 84.]
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Art. 5733a. Sale of Wheat and Other Flours
or Corn Meal in Other Than Standard
Packages; Penalty :

Sec. 1. The standard measures of wheat
flour, whole wheat flour, graham flour, other
cereal flour, and corn meal, except such cereals
sold as grits, shall be packages containing net
avoirdupois weights of two, five, ten, twenty-
five, fifty, one hundred, one hundred fifty, and
two hundred pounds.

Sec. 2. It shall be unlawful for any person,
firm, association, or corporation to pack for
sale, sell or offer for sale in the State of Texas
any wheat flour, whole wheat flour, graham
flour, other cereal flour, or corn meal except in
packages (including barrels, sacks, bags, car-
tons and other containers) of the above stand-
ard net weights.

Sec. 3. Each package of wheat flour, whole
wheat flour, graham flour, other cereal flour
and corn meal shall have the net weight, the
name and address of the manufacturer (mean-
ing the person, firm, association, or corpora-
tion which processes the wheat or other cereal
into flour or which processes the corn into
meal) or packer, if such was not packed by the
manufacturer, or the distributor, printed or
plainly marked on it in letters and figures
clearly readable; and that it shall be unlawful
for any wheat flour, whole wheat flour, gra-
ham flour, other cereal flour or corn meal, to
be packed for sale, offered for sale or sold
within the State of Texas unless it shall be so
labeled. If the name shown is not that of the
actual manufacturer, it must be preceded by
the words “Manufactured for and Packed by,”
“Distributed by,” or other similar phrase. Pro-
vided, however, that reasonable rules and regu-
lations for the efficient enforcement of this
Act not inconsistent herewith and including
reasonable variations or tolerances shall be
made by the Commissioner of Agriculture.

Sec. 4. This Act does not apply to

(1) the retailing of wheat flour, whole
wheat flour, graham flour, other cereal
flour, or corn meal directly to the consum-
er from bulk stock;

(2) the sale of flour to a bakery for its
exclusive use;

(3) the exchange of flour or meal for
wheat or corn between a gristmill and an-
other mill grinding for toll for producers;

(4) the packing for sale, offer for sale,
or sale of a prepared flour or meal de-
signed for a special or limited use and
packed and distributed in an identified:
original package the net weight of which
is five pounds or less.

Sec. 5. Any violation of this Act shall be a
misdemeanor, and upon conviction the offender
shall be fined not less than Twenty-five ($25.-
00) Dollars nor more than One Hundred
($100.00) Dollars for each offense.

[Acts 1043, 4Sth Leg., p. 694, ¢h. 385; Acts 1953, 53rd
ez, p. 831, ch. 334, § 1; Acts 1963, 59th Leg., ».
828, ch. 400, § 1, eff. June 9, 1965.]
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Section 6 of the Act of 1943 read as follows: ‘‘House
Bill No. 601, Chapter 237, Acts of the Regular Session
of the 44th Legislature, and all other laws and parts of
laws in conflict herewith, are hereby specifically repeal-
ed; provided that all persons, firms, associations or cor-
porations having on hand at the time this Act goes into
effect packages (including sacks, hags, cartons and other
containers) of the sizes prescribed by House Bill No. 601,
Chapter 237, Acts of the Regular Session of the 44th Leg-
islature, shall, within ten days after said Act goes into
effect, report to the Commissioner of Agriculture of the
State of Texas under oath the exact number of such
packages then on hand, and shall be permitted to pack
for sale, sell, and offer for sale wheat flour, other cereal
flour and corn meal in such packages so on hand and
of the sizes prescribed by said Chapter 237, Regular Ses-
sion of the 44th Legislature, and the use thereof until
such packages shall be exhausted shall not be unlawful,
nor in violation of the provisions of Section 1 of this Act;
provided further, that if such packages are not'us.ed on
or before January 1, 1944, the person, firm, association or
corporation having such unused packages on hand shall
furnish under oath within ten days from such date to
the Commissioner of Agriculture of the State of Texas
the number of packages still on hand, and the Commis-
sioner of Agriculture shall grant such person, firm, asso-
ciation or corporation an additional six months from
January 1, 1944, in which to use such packages.’”’

Art. 5734. Weights Per Bushel; Ton; Cord

Wherever the articles hereinafter namgd
shall be sold by the bushel, and no special
agreement as to the measurement or weights
thereof shall be made by the parties, the bushel
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shall consist of the following number of
pounds: Barley, 48 pounds; shelled corn, 56
pounds; flax seed, 56 pounds; oats, 32
pounds; rye, 56 pounds; wheat, 60 pounds;

cotton seed, 32 pounds.

The term “ton” shall be understood to mean
a unit of 2,000 pounds avoirdupois weight.
The term “cord” shall be understood to mean
128 cubic feet, or the contents of a space eight
(8) feet long, four (4) feet wide, and four (4)
feet high.

When the term “cord” is used in connection
with wood intended for fuel purposes, it shall
be understood to mean the amount of wood
which is contained in a space of 128 cubic feet,
when the wood is ranked and well stowed and
one-half the kerf of the wood is included.

[Acts 1925, 8.B. 84; Acts 1929, 41st Leg., p. 531, ch.
256, § 1; Acts 1943, 48th Leg., p. 322, ch. 206, § 1.]

Art. 5735. Repealed by Acts 1943, 48th Leg.,
p. 322, ch. 206, § 2

Art. 5736. This Law to Govern Contracts

All contracts hereafter to be executed and
made within this State for any work to be
done, or for anything to be sold, delivered,
done or agreed for, by weight or measure, shall
be construed to be made according to the
standard weight and measure ascertained as
hereinbefore provided, unless there is an ex-
press contract to the contrary. In making any
adjustment of weights or measures under the
laws of this State, the standard given in this
chapter shall be taken as the guide for making
such adjustment.

[Acts 1925, S.B. 84.]

Art. 5736a. Babcock Test for Butter Fat;
Other Milk Testing Apparatus; Approval
The Babcock test is hereby adopted as the of-
ficial dairy test for use in the State of Texas,
to be used by every person, firm, association,
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partnership, and/or corporation paying for
milk or cream on the basis of the butterfat
content of such commodity or commodities; in
addition to the Babcock test, other milk testing

apparatus to determine the butterfat or other’

component parts of milk may also be approved,
if the Commissioner of Agriculture and the
Dairy Advisory Board shall determine that oth-
er testing apparatus also meets specifications
necessary to accurately determine the butterfat
content or other component parts of milk, and
the method of operating the test, or tests, shall
comply in every detail with standard rules gov-
erning the Babcock or other butterfat or milk
testing apparatus, and the Commissioner of
Agriculture is hereby authorized to enforce the
correct operation of the Babcock or other but-
terfat or milk test, or tests, and, after public
hearing, to issue all rules and regulations nec-
essary to enforce the provisions of this Act.
The Commissioner of Agriculture and the
Dairy Advisory Board shall approve milk test-
ing apparatus on the basis of performance, ac-
curacy and testing specifications, and is pro-
hibited from officially approving any milk test-
ing apparatus by brand, trade or manufactur-
er's name,.

It is further provided that no milk testing
apparatus shall be officially employed to deter-
mine butterfat content or other component
parts of milk in the State of Texas until it has
been approved by the Association of Official
Analytical Chemists (AOACQC).

[Acts 1931, 42und Leg., p. 785, ¢h, 287, § 1; Acts 1971,
62nd Leg., p. 1215, ch. 296, § 1, eff. May 24, 1971.]

Art. 5736b. License for Testers

That it shall be unlawful for any person to
operate a milk or cream testing apparatus to
determine the percentage of butterfat in milk
or cream for the purpose of purchasing same,
either for himself or another, or to collect milk
from raw milk storage tanks and take samples
for the purpose of milk or cream testing, with-
out first securing a license from the State
. Commissioner of Agriculture. The Commis-
sioner of Agriculture shall issue such license
upon a form prepared by him and upon pay-
ment of a fee of Ten Dollars ($10) for a period
of twelve (12) months for each tester, and One
Dollar ($1) for a period of twelve (12) months
for each contract milk hauler and said Com-
missioner or his agents are hereby authorized
to make such investigations as he may deem
necessary to determine whether the applicant
for the position of tester or contract milk haul-
er is a reliable person and competent and qual-
ified to operate and use such apparatus for ei-
ther the purpose of making an accurate test, or
for taking the sample. If the applicant is not
found to be reliable, competent and qualified,
the Commissioner of Agriculture may refuse to
license him, and said Commissioner is hereby
authorized and empowered to revoke the li-
cense of any person licensed to make the Bab-
cock test of milk or cream under the laws of
the State of Texas, or to revoke the license of
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any person licensed to colleet raw milk and
take raw milk samples, who shall fail to fully
comply with the provisions of said laws, or
with any of the rules and regulations of the
Department of Agriculture relating to said
Babcock test. Said money for licenses shall be
turned in by the Commissioner of Agriculture
to the general revenue fund of the state. The
testing of each lot of milk or cream or the col-
lecting of said raw milk and securing sample
of raw milk by any unlicensed person shall
constitute a separate offense under this Act;
provided that any licensed person or his em-
ployer may for a valid reason, which must in
every instance be reported to the Commissioner
of Agriculture, appoint a substitute for a peri-
od not to exceed fifteen (15) days, and pro-
vided further that such appointment may for a
valid reason satisfactory to said Commissioner
and subject to his approval, be extended for an
additional ten (10) days. Any person violating
the requirements of this Article shall be guilty
of a misdemeanor and, upon conviction, shall
be punished as provided in Subsection (b), Ar-
ticle 5736¢ (Article 1057¢c, Vernon's Texas Pe-
nal Code).

TActs 1931, 42nd Leg., y 735, eh, 287, § 1; Acts 1967,
60th Leg., p. 766, ch. 320, § 1, cff. May 27, 1967.]

Art. 5736c. Inaccurate Samples or False De-
terminations by Babcock Test; Penalty .

(a) It shall be unlawful for any person, ei-
ther for himself or another or any person,
firm, association, or corporation, either by him-
self or agent, to falsely manipulate or under-
read or over-read, take inaccurate samples or
make any false determinations by Babcock test
or any other contrivance used to determine the
quantity of fat in milk or cream or value of
milk or cream delivered to a creamery, cheese
factory, condensary, ice cream plant, milk
plant or milk depot, or any other place where
milk or cream is purchased, or when sold or
purchased. The test shall be clear butterfat,
free from sediments, solids and other foreign
substance, and must be read at a temperature
of 130°-140°. Cream tests must be weighed
and must not be taken except from milk or
cream which has been thoroughly mixed by
stirring with an instrument suitable for that
purpose. The scales must be accurate and sen-
sitive to a weight of thirty (30) milligrams;
the tester and owner or owners are jointly re-
sponsible for their accuracy. For the purpose
o.f providing official supervision of the opera-
tion of the Babcock test in all creameries,
cheese factories, condensaries, ice cream plants
and milk depots using said test, and all receiv-
Ing stations conducted for the purchase of but-
terfat either in the form of cream or milk, the
following regulations are hereby+ promu]ga’ted:

(1) That all individuals. corporations
and partnerships authorized by license or
permit to conduct the Babcock test in the
Stat_e of Texas shall retain in a cool, clean,
samtary. place and in tightly stopped hot-
tles or tightly covered jars the exact. prop-
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erly labeled samples of cream or milk from
which the butterfat test has been conduct-
ed, until 6 P.M. of the next test day;

(2) upon such occasions as may be de-
termined wise, the Agricultural Depart-
ment or its inspectors may order any sam-
ple or samples held for a longer period
than provided for by these regulations.

(b) Any person violating the provisions of
these Articles shall be guilty of a misdemeanor
and, upon conviction, shall be punished by a
fine of not more than One Thousand ($1,000.-

00) Dollars and upon the second offense, the

Commissioner of Agriculture may revoke for
six (6) months the license of any person li-
censed to make the Babcock test of milk or
cream.

[Acts 1931, 42nd Leg., p. 735, ch. 287, § 1; Acts 1943,
48th Leg., p. 174, ¢ 99, § 1.]

Art. 5736d. Entry on Premises for Samples
for Tests: Standard Weights -and Mea-
sures from United States

In addition to-the rights and powers given to
the Commissioner of Agriculture and his
inspectors and agents by the provisions of
Chapter 7, Title No. 93, of the Revised Civil
Statutes of 1925, as amended by Acts of the
Regular Session of the 41st Legislature, the
said Commissioner, his inspectors and agents,
are hereby authorized to enter any creamery,
cheese factory, building, premises or place
where milk, cream and dairy products are han-
dled for the purpose of securing samples
and/or checking tests on same, and except as
herein provided, all of the provisions of said
Chapter and Title shall apply to the purchase
of cream, milk and butter fat in this state, and
particularly as pertains to the standard of
weights and measures received from the United
States under a resolution of Congress, ap-
proved June 14, 1836, and particularly such
new weights and measures as shall be received
from the United States or which have been re-
ceived from the United States as standard
weights and measures in addition thereto or in
renewal thereof, and such as shall be procured
by the state in conformity therewith and certi-
fied by the Bureau of Standards. The Commis-
sioner of Agriculture or his authorized agents
shall have the right to sample, inspect, make
analysis of, and test all milk and milk products
transported, sold, offered or exposed for sale
within this state, at such time and place, and
to such extent as he may deem necessary to de-
termine whether said milk or milk products are
in compliance with the provisions of this Act,
and to notify promptly the person who trans-
ported, sold, offered, or exposed the milk or
milk products for sale, of any violation; and to
provide rules and regulations governing the
methods of sampling and inspecting and ana-
lyzing said milk or milk products and the toler-
ances to be allowed in the administration of
this Act. The Commissioner or his agents are
authorized to enter upon any public or private

Art. 5736f

premises, during regular business hours in or-
der to have access to the milk or milk products
subject to the Act and the rules and regula-
tions thereunder. The Commissioner of Agri-
culture individually or through his authorized
agents is authorized to issue and enforce a
written or printed ‘“stop-sale” order to the
owner or custodian of any lot of milk or milk
products which the Commissioner of Agricul-
ture has reason to believe is in violation of any
of the provisions of this Act which shall pro-
hibit the further sale of such milk or milk
products until suech officer has evidence that
the law has been complied with. Provided that
in respect to milk or milk products which have
been denied sale as provided in this paragraph,
the owner or custodian of such milk or milk
products shall have the right to appeal from
such order to a court of competent jurisdiction
where the milk or milk products are found,
praying for a judgment as to the justification
of said order and for the discharge of such
milk or milk products from the order prohibit-
ing the sale in accordance with the findings of
the court; and provided further that the provi-
sions of this paragraph shall not be construed
as limiting the right of the enforcement officer
to proceed as authorized by the Sections of
this Act.

[Acts 1931, 42nd Leg., p. 735, ch 287, § 1; Aects 1967,
60th ILeg., p. 766, ch, 320, § 1, eff. May: 27, 1967.]

Art. 5736e. Units or Standards of Measure
for Use in Babcock Test

The units or standards of measure of capaci-
ty for use in the Babcock test shall be the true
cubic centimeter, or the weight of one (1)
gram of distilled water, at four (4) degrees
Centigrade, and all other units and weights
shall be in conformity with the standards pre-
scribed by the United States Bureau of Stand-
ards, as aforesaid. The said Commissioner of
Agriculture shall from time to time make tests
of individual bottles and pipettes used by vari-
ous persons, firms and corporations in the
State in order to ascertain whether the above
provisions are being complied with, and shall
report any violations found to the Attorney
General, County or District Attorney in the
county where such alleged violation occurs.
All glassware and/or measuring devices found
not to be standard in capacity shall be seized
and destroyed by the Commissioner of Agricul-
ture or his authorized agents.

[Acts 1931, 42nd Leg., p. 735, ch. 287, § 1.]

Art. 5736f.
torney

It shall be the duty of the District or County
Attorney of any county in which the provisions
of this Act may be violated to make due inves-
tigation and prosecute in the Court having ju-
risdiction of the offense all persons guilty of
such violations, and if necessary to file suits to
enjoin further violations of this Act.

[Acts 1931, 42nd Leg., p. 735, ch. 287, § 1.1

Duties of District or County At-
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Art. 5736g. Dairy Advisory Board on Milk
Testing Apparatus; Public Hearings; No-
tice; Action by Commissioner; Emergen-
cies; Appeal

Sec. 1. [Amends art. 5736a].

Sec. 2. (a) There is hereby created a Dairy
Advisory Board for the purpose of advising
with the Texas Commissioner of Agriculture in
the conducting of public hearings for the pur-
pose of determining the type of dairy testing

apparatus to be used in the State of Texas that-

may be used to determine butterfat content
and/or component parts of milk.

“(b) The Advisory Board shall consist of
three (3) members as follows: One (1) mem-
ber shall represent the dairy processing indus-
tries; one (1) member shall represent the
dairy production industry; and one (1) mem-
ber shall represent consumers.

(¢) The Advisory Board members shall be
appointed for two (2) year periods with the ef-
fective date of the first appointments to com-
mence January 1, 1972 and extend through De-
cember 31, 1974. Advisory Board members
shall be appointed by the Governor with the
advice and consent of the Senate.

(d) Frequency of public hearings shall be
determined by the Commissioner of Agriculture
with the approval of a majority of the Advi-
sory Board members.

See. 3. (a) At all hearings before the Tex-
as Commissioner of Agriculture and the Dairy
Advisory Board, parties in interest shall have
the right to appear in person and by counsel,
and to present oral and written evidence. If
requested by a party in interest, a record shall
be made of all evidence offered by such party
and all other evidence considered by the Com-
missioner of Agriculture and the Dairy Advi-
sory Board. The Commissioner of Agriculture
shall swear witnesses and take their testimony
under oath.

(b) Prior to the approval, modification or
rejection of any milk testing apparatus to be
used in Texas to determine the butterfat or
other component parts of milk the Commission-
er of Agriculture and the Dairy Advisory
Board shall give at least thirty (30) days no-
tice of its intended action. The notice shall in-
clude a statement of the nature or purpose of
the hearing, as well as, the time and place of
the hearing. The notice shall be published not
less than thirty (30) nor more than sixty (60)
days prior to such intended action in a newspa-
per of general circulation in Travis County and
in each of the five (5) most populous counties
in Texas, according to the latest U.S. Census.
In addition, the notice is to be mailed to all
persons who have made timely written requests
of the Commissioner of Agriculture for ad-
vance notice of such hearings.

(c) Any action taken by the Commissioner
of Agriculture and the Dairy Advisory Board
shall not become effective before ninety (90)
days following such hearing and adoption.
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"(d) If the Commissioner of Agriculture and
the Dairy Advisory Board find that an immi-
nent peril to the public health, safety or wel-
fare requires adoption, modification .or rejec-
tion of any milk testing apparatus to be used
in Texas to determine butterfat or other compo-
nent parts of milk, upon fewer days than thirty
(30) days notice and states in writing its rea-
sons for that finding, it may proceed without
prior notice or hearing or upon abbreviated no-
tice and hearing that it finds practical, to take
emergency action. Such emergency action may
be effective for a period of not longer than one
hundred twenty (120) days renewable once for
a period not exceeding sixty (60) days.

(e) Any party in interest aggrieved by any
order, ruling or decision of the Texas Commis-
sioner of Agriculture and the Dairy Advisory
Board may within thirty (30) days after the
date of entry, file in the District Court of
Travis County, Texas, a petition against the
Texas Commissioner of Agriculture and the
Dairy Advisory Board officially as defendant,
alleging therein, in brief detail, the order, rul-
ing or decision complained of in praying for a
reversal or modification thereof.

Sec. 4. It is the express intent of this legis-
lation that the Dairy Advisory Board serve in
an advisory capacity only.

[Acts 1971, 62nd Leg., p. 1215, ch. 296, §§ 2 to 4, eff.
May 24, 1971.]

Art. 5736-1. Parties May Contract

The preceding article ! does not apply where
the buyer or seller is expressly authorized by
special contract or agreement to take more or
give less of such article.

[1925 P.C.]
1 Penal Code, Art., 1042 (repealed).

This article was probably impliedly repealed when Penal
Code, art. 1042, to which it is an exception was repealed
by Acts 1973, 63rd Leg., p. 991, ch. 399, § 3(a), adopting
the new Penal Code.
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Article shall be deemed non-profit, inasmuch as they
5757. Bond. are organized not to make profits for them-
5758. Interest in Other Corporations or ,Assocxatmns selves, as such, or for their members, as such,
5759. Contracts-and Agreement Wlt.h Other Associations. | phyut only for their members as producers. This
5760. Association Heretofore Organized. Act shall be referred to as the “Co-operative
5761. Breach of Contract or False Reports. Marketing Act.”
5762.  Associations Not in Restraint of Trade.

conti . [Acts 1925, S.B. 84; Acts 1930, 41st Leg., 4th C.S.,
b8 pbplication of General Laws, ete. b 12 oh. 12,8 1; Acts 1930, 41st Leg., 5th C.S. p.

. : 145, ¢h. 20, § 1.1

Art. 5737. Declaration of Policy Art. 5739

In. order to promote, foster and encourage
the intelligent and orderly production, cultiva-
tion and care of citrus groves.and marketing
through cooperation and to eliminate specula-
tion and waste; and to make production and
distribution of agricultural products as direct
as can be effectively done between the produc-
er and consumer; and to stabilize the produc-
tion and marketing problems of agricultural
products, this law is passed.

[Acts 1925, S.B. 84; Acts 1943, 48th Leg.,, p. 601,
ch. 346, § 1.]

Art. 5738. Definitions

(a) The term “agricultural products” shall
include horticultural, viticultural, forestry,
dairy, live stock, poultry, bee, and any farm
and ranch products,

(b) the term “member” shall include actual
members of associations without capital stock
and holders of common stock in associations
organized with capital stock;

(c) the term “association” means any cor-
poration organized under this Act or any asso-
ciation oOrganized under the co-operative mar-
keting acts of any other State of the United
States; provided, such foreign association is
composed of persons engaged in the produc-
tion of agricultural products as farmers, plant-
ers, ranchmen, dairymen, nut or fruit growers,
acting together in associations, corporate or
otherwise, with or without capital stock, in
colleetively processing, preparing for market,
handling, and marketing in interstate and for-
eign commerce, such products of persons, so
engaged; provided, further, that such associa-
tions are operated for the mutual benefit of
the members théreof, as such producers, and

conform to one or both of the following re-.

quirements:

(1) That no member of the association
is allowed more than one vote because of
the amount of stock or membership capital
he may own therein, or

(2) That the association does not pay
dividends on stock or membership capital
in excess of eight per centum per annum,
and in any case to the following:

(8) That any association shall be per-
mitted to deal in the products of non-mem-
bers to an amount not greater in value
than such as are handled by it for its
members; and

(d) the term “person” shall include individu-
als, firms, partnerships, corporations and asso-
matlons Associations organized hereunder

Who May Organize

Five or more persons engaged in the produc-
tion of agricultural products or three or more
associations may form a non-profit co-opera-
tive association with or without capital stock,
under the provisions of this chapter.

[Acts 1925, S.B. 84; Acts 1930, 41st Leg., 4th C.S,,
p. 12, ch, 12, §-2.]

Art. 5740. Purposes

An Association may be organized to engage
in any activity in connection with the produc-
tion, cultivation and care of citrus groves or
the marketing or selling of agricultural prod-
ucts and citrus fruits produced by and market-
ed for its members, or in the harvesting, pre-
serving, drying, processing, canning, storing,
handling, shipping or utilization thereof, or the
manufacturing or marketing of the by-products
thereof; or in connection with the manufactur-
ing, selling or supplying to its membels of ma-
chinery, equipment or supplies; or in the fi-
nancing of the above enumerated activities; or
in any one or more of the activities specified
herein. Provided, however, any such activities
may extend to non-members and to the produc-
tion, cultivation and care of lands owned: or
cultivated by them and their produects limited
by Article 5738 as heretofore amended.

[Acts 1925, S.B. 84 Acts 1934, 43rd Leg., 2nd CS

n. 81, ch 31, § 1; Aects 1943, 4Sth Leg., p. 601, ch,
346, § N

Art. 5741. Preliminary Investigation.

Every group of persons contemplating the
organization of an association under this chap-
ter is urged to communicate with the Commis-
sioner of Markets and Warehouses,! who will
inform it, whatever a survey of the marketing
condltxons affecting the -commodities to be han-
dled by the proposed association indicates, re-
garding probable success.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5742. Powers

Each association incoiporated under
Chapter shall have the following powers:

(a) To engage in any activity in con-
nection with the production, cultivation
and care of citrus groves and the market-
ing, selling, harvesting, preserving, drying,
processing, canning, packing, storing, han-
dling or utilization of any agricultural
products produced or delivered to it by its
members, or the production, manufactur-
ing or marketing of the by-products there-

this
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of; or in connection with the purchase,

hiring or use by its members of supplies, .

machinery or equipment; or in the finane-
ing of any such activities; or in any one
or more of the activities specified in this
Article.

(b) To borrow money and make ad-
vances to members.

(¢) To act as the agent or representa-
tive of any member or members in any of
- the above mentioned activities.

(d) To purchase or otherwise acquire,
and to hold, own and exercise all rights of
ownership in, and to sell, transfer, or
pledge shares of the capital stock or bonds
of any corporation or association engaged
in any related activity or in the handling
or marketing of any of the products han-
dled by the association; including the
power to subscribe, pay for and own the
capital stock of Banks for Cooperatives or-
ganized under the “Farm Credit Act of
1933” passed by the Congress of the United
States and approved June 16, 1933.

(e) To establish reserves and to invest
the funds thereof in bonds or such other
property as may be provided in the by-
laws.

(f) To buy, hold and exercise all privi-
leges of ownership over such real or per-
sonal property as may be necessary or con-
venient for the conducting and operation
of any of the business of the association or
incidental thereto.

(g) To do each and every thing neces-
sary, suitable or proper for the accom-
plishment of any one of the purposes or
the attainment of any one or more of the
objects herein enumerated; or conducive
to or expedient for the interest or benefit
of the association; and to contract accord-
ingly; and in addition to exercise and pos-
sess all powers, rights and privileges nec-
essary or incidental to the purposes for
which the association is organized or to
the activities in which it is engaged; and
in addition, any other rights, powers and
privileges granted by the laws of this state
to ordinary corporations, except such as
are inconsistent with the express provi-
sions of this Act; and to do any such
thing anywhere.

(h) To extend its activities to the

. products and supplies of non-members to
an amount not greater in value than such
as are handled by it for its members.

[Acts 1925, S.B. 84; Acts 1930, 41st Leg., 4th C.S,,
p. 12, ch. 12, § 3; Acts 1930, 41st Leg., 5th C.S., p. 145,

ch. 20, § 2; Acts 1934, 43rd Leg., 2nd C.S., p. 81, ch.
31, § 1; Acts 1943, 48th Leg., p. 601, ch. 346, § 3.]

Art. 5742-A. Powers Conferred on Farmer’s
Co-operative Societies as Organized

All the power and authority authorized or
given in Article 5742 is hereby conferred and
given to Farmer’s Co-operative Societies now
organized, or may be hereafter organized, un-
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der Chapter 5 of Title 46, of the Revised Civil
Statutes of 1925, including the power to organ-
ize, own stock in, manage and control a joint
agency or corporation for the accomplishment
of the purpose for which they are incorporated.
[Acts 1930, 41st Leg., 4th C.S., p. 12, ch. 12, § 3.]

Art. 5743. Members.

(a) Under the terms and conditions pre-
scribed in its by-laws, an association may ad-
mit as members, or issue common stock, only to
persons engaged in the production of the agri-
cultural products to be handled by or through
the association, including the lessees and ten-
ants of land used for the production of such
products and any lessors and landlords who re-
ceive as rent part of the crop raised on the
leased premises. :

(b) If a member of a non-stock association
be other than a natural person, such member
may be presented by any individual, associate
officer or member thereof, duly authorized in
writing.

(¢) Any association as defined in Article
5738(c) may become a member or stockholder of
any other association or associations organized
hereunder.

[Acts 1925, S.B. 84; Acts 1930, 41st Leg., 4th C.S.,
p. 12, ch. 12, § 4.]

Art. 5744. Articles of Incorporation

Each Association formed under this Aect
must prepare and file Articles of Incorpora-
tion, setting forth:

(a) The name of the association.

(b) The purposes for which it is formed.

(c) The place where its principal busi-
ness will be transacted.

(d) The term for whieh it is to exist, not
exceeding fifty (50) years.

(e) The number of directors thereof,
which must not be less than five (5) and
may be any number in excess thereof, and
the term of office of such directors.

(f) If organized without capital stock,
whether the property rights and interest
of each member shall be equal or unequal;
and if unequal, the Articles shall set forth
the general rule or rules applicable to all
gnembers by which the property rights and
Interests, respectively, of each member
may and shall be determined and fixed;
and the association shall have the power
to admit new members who shall be enti-
tled to share in the property of the asso-
ciation with the old members, in accord-
ance with such general rule or rules. This
provision of the Articles of Incorporation
shall not be altered, amended or repealed
except by the written consent or the vote
of three-fourths of the members.

(g) If organized with capital stock, the
amount of such capital stock and the num-
ber of shares into which it is divided and

~the par value thereof. The capital stock
may be divided into preferred and common
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stock. If so divided, the Articles of In-
corporation must contain a statement of
the number of shares of stock to which
preference is granted and the number of
shares of stock to which no preference is
granted and the nature and extent of the
preferences and privileges granted to each.

The articles must be subscribed by the incor-
porators and acknowledged by one of them
before an officer authorized by the law of
this State to take and certify acknowledgments
of deeds and conveyances; and shall be filed
in accordance with the provisions of the gener-
al corporation law of this State; and when so
filed the said Articles of Incorporation, or cer-
tified copies thereof, shall be received in all
courts of this State, and other places, as prima
facie evidence of the facts contained therein,
and of the due incorporation of such associa-
tion. A certified copy of the Articles of Incor-
poration shall also be filed with the Commis-
sioner of Markets and Warehouses; ! provided,
however, no part of such capital stock shall be
required to be subscribed and/or paid in as a
prerequisite to the filing of such Articles of
Incorporation; provided further that such as-
sociations may, from time to time, sell and is-
sue to their members or stockholders, shares of
capital stock in such manner and upon such
terms and conditions as shall be provided in
their By-Laws; and provided further, however,
that no such shares of capital stock shall be
sold and issued to any one not a member or
stockholder of such association without first
complying with the Blue Sky Laws of Texas.
[Acts 1925, S.B. 84: Acts 1934, 43rd ILeg. 2nd C.S,,
p. 81, ch. 31, § 1.

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5745. Amendments to Articles of Incor-
poration

The Articles of Incorporation may be altered
or amended at any regular meeting or at any
special meeting called for that purpose. An
amendment must first be approved by two-
thirds of the directors and then adopted by a
vote representing a majority of all the mem-
bers of the Association. Amendments to the
Articles of Incorporation when so adopted
shall be filed in accordance with the provisions
of the general corporation law of this State.
[Acts 1925, S.B. 84.]

Art. 5746. By-laws

Each association incorporated under this Act
must, within thirty days after its incorpora-
tion, adopt for its government and manage-
ment, a code of by-laws, not inconsistent with
the powers granted by this law. A majority
vote of the members or stockholders, or their
assent, is necessary to adopt such by-laws.
Each association, under its by-laws may also
provide for any or all of the following matters:

(a) The time, place and manner of call-
ing and conducting its meetings.

Art. 5746

(b) The number of stockholders or mem-
bers constituting a quorum.

(¢) The right of members or stockhold-
ers to vote by proxy or by mail or by both
and the conditions, manner and effects of
such vote and the method and manner in
which an association which is a member
may cast its vote.

(d) The number of directors constitut-
ing a quorum.

(e) The qualifications, compensation
and duties and term of office of directors
and officers; time of their election and
the mode and manner of giving notice
thereof. )

(f) Penalties for violations of the by-
laws. '

(g) The amount of entrance, organiza-
tion and membership fees, if any; the
manner and method of collection of the
same, and the purposes for which they
must be used.

(h) The amount which each member or
stockholders (stockholder) shall be re-
quired to pay annually or from time to
time, if at all, to carry on the business of
the association; the charge, if any, to be
paid by each member or stockholder for
services rendered by the association to him
and the time of payment and the manner
of collection; and the marketing contract
between the association and its members
or stockholders which every member or
stockholder may be required to sign.

(i) The number and qualification of
members or stockholders of the association
and the conditions precedent to members
of ownership of common stock; the meth-
od, time and manner of permitting mem-
bers to withdraw or the holders of common
stock to transfer their stock; the manner
of assignment and transfer of the interest
of members, and of the shares of common
stock; the conditions upon which, and
time when membership of any member
shall cease.

The automatic suspension of the rights of a
member when he ceases to be eligible to mem-
bership in the association, and mode, manner
and effect of the expulsion of a member; man-
ner of determining the value of a member’s in-
terest and provision for its purchase by the as-
sociation upon the death or withdrawal of a
member or stockholder, or upon the expulsion
of a member or forfeiture of his membership,
or, at the option of the association, by conclu-
sive appraisal by the board of directors. In
case of the withdrawal or expulsion of a mem-
ber, the board of directors shall equitably and
conclusively appraise his property interests in
the association and shall fix the amount there-
of in money, which shall be paid to him within
one year after such expulsion or withdrawal.

[Acts 1925, S.B. S4; Acts 1930, 41st Leg., 4th C.S.,,
p. 12, ¢h. 12, § 5.}
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Art. 5747. General and Special Meetings

In its by-laws each association shall provide
for one or more regular meetings annually.
The board of directors shall have the right to
call a special meeting at any time, and ten per
cent of the members or stockholders may file a
petition stating the specific business to be
brought before the association and demand a
special meeting at any time. Such meeting
must thereupon be called by the directors. No-
tice of all meetings, together with a statement
of the purposes thereof, shall be mailed to each
member at least ten days prior to the meeting.
The by-laws may require instead that such no-
tice may be given by publication in a newspa-
per of general circulation published at the
principal place of business of the association.
[Acts 1925, S.B. 84.]

Art. 5748. Directors—Election

The affairs of the association shall be man-
aged by a board of not less than five directors
elected by the members or stockholders from
their own number. Any association which is a
member or stockholder may designate any of
its members or stockholders to cast its vote as
prescribed by the by-laws of the association
holding the meeting and any member or stock-
holder so designated may be considered as a
member or stockholder of the association hold-
ing the meeting, for the purpose of election or
service as director thereof.

[Acts 1925, S.B. Si; Acts 1930, 41st Leg., 4th C.S,,
p. 12, ch. 12, § 6.]

Art. 5749. Election of Officers

The directors shall elect from their number a
president and one or more vice-presidents.

They shall also elect a secretary and treasurer,

who need not be a director, and they may com-
bine the two latter offices and designate the
combined office as secretary-treasurer. The
treasurer may be a bank or any depository, and
as such shall not be considered as an officer
but as a function of the board of directors. In
such case the secretary shall perform the usual
accounting duties of the treasurer, excepting
that the funds shall be deposited only as au-
thorized by the board of directors.

[Acts 1925, S.B. 84.]

Art. 5750. Stock—Membership Certificates

When a member of an association established
without capital stock, has paid his membership
fee in full, he shall receive a certificate of
membership. No association shall issue stock
to 2 member until it has been fully paid for.
The promissory notes of the members may be
accepted by the association as full or partial
payment. The association shall hold the stock
as security for the payment of the note, but
such retention as security shall not affect the
members’ right to vote. Except for debts law-
fully contracted between him and the associa-
tion, no member shall be liable for the debts of
the association to an amount exceeding the
sum remaining unpaid on his membership fee
or his subscription to the capital stock, includ-
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ing any unpaid balance on any promissory
notes given in payment thereof. No stock-
holder of a co-operative association shall own
more than one-twentieth of the issued common
stock of the association; and an association, in
its by-laws, may limit the amount of common
stock which one member may own to any
amount less than one-twentieth of the issued
common stock. No member or stock-holder
shall be entitled to more than one vote. Any
association organized with stock, under this
law may issue preferred stock, with or without
the right to vote. Such stock may be redeema-
ble or retirable by the association on such
terms and conditions as may be provided for by
the Articles of Incorporation and printed on
the face of the certificate. The by-laws shall
prohibit the transfer of the common stock of
the association to persons not engaged in the
production of the agricultural products han-
dled by the association, and such restrictions
must be printed upon every certificate of stock
subject thereto. The association may at any
time except when the debts of the association
exceed fifty per cent of the assets thereof, buy
in or purchase its common stock at book value
thereof as conclusively determined by the
board of directors and pay for it in cash within
one year thereafter.

[Acts 1925, S.B. 84.]

Art. 5751. Removal of Officer or Director

Any member may bring charges against an
officer or director by filing them in writing
with the secretary of the association, together
with a petition signed by ten per cent of the
members, requesting the removal of the officer
or director in question. The removal shall be
voted upon at the next regular or special meet-
ing of the association, and by a vote of a ma-
jority of the members, the association may re-
move the officer or director and fill the vacan-
c¢y. The director or officer against whom such
charges have been brought shall be informed in
writing of the charges previous to the meeting
and shall have an opportunity at the meeting
to be heard in person or by counsel and to
present witnesses; and the person or persons
bringing the charges against him shall have
the same opportunity. In case the by-laws pro-
vide for election of directors by districts with
primary elections in each district, then the pe-
tition for removal of a director must be signed
by twenty per cent of the members residing in
the distriect from which he was elected. The
board of directors must call a special meeting
of the members residing in that district to con-
sider the removal of the director. By a vote of
the majority of the members of that district,
the director in question shall be removed from
office.
[Acts 1925, S.B. 84.]

Art. 5752. Referendum

Upon demand of one-third of the entire
board of directors, any matter that has been
approved or passed by the board must be re-
ferred to the entire membership or the stock-
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holders for decision at the next special or reg-
ular meeting. A special meeting may be called
for that purpose.

[Acts 1925, S.B. 84.]

Art. 5753. Marketing Contract

The association and its members may make
and execute marketing contracts, requiring the
members to sell, for a period of time, not over
ten years, all or any specified part of their ag-
ricultural products or specified commodities
exclusively to or through the association or
any facilities to be created by the association.
The contract may provide that the association
may sell or resell the products of its members,
with or without taking title thereto; and pay
over to its members the resale price, after de-
ducting all necessary selling, overhead and
other costs and expenses, including interest on
preferred stock, not exceeding eight per cent
per annum, and reserves for retiring the stock,
if any, and other proper reserves; and interest
not exceeding eight per cent per annum upon
common stock. The by-laws and the marketing
contract may fix, as liquidated damages, spe-
cific sums to be paid by the member or stock-
holder to the association upon the breach by
him of any provisions of the marketing con-
tract regarding the sale or delivery or with-
holding of products; and may further provide
that the member will pay all costs, premiums
for bonds, expenses and fees in case any action
is brought upon the contract by the associa-
tion; and any such provisions shall be valid
and enforceable in the courts of this State. In
the event of any breach or threatened breach
of such markefing contract by a member, the
association shall be entitled to an injunction to
prevent the further breach of the contract and
to a decree of specific performance thereof.
Pending the adjudication of such an action and
upon filing a verified complaint showing the
breach or threatened breach, and upon filing a
sufficient bond, the association shall be enti-
tled to a temporary restraining order and pre-
liminary injunction against the member.

[Acts 1925, S.B. 84.]

Art. 5754. Purchasing Business of Others

Whenever an ‘association organized hereun-
der with preferred capital stock, shall purchase
the stock or any property, or any interest in
any property of any person, firm, or corpora-
tion or association, it may discharge the obli-
gations so incurred, wholly or in part, by ex-
changing for the acquiring interest, shares of
its preferred capital stock to an amount which
at par value would equal a fair market value
of the stock or interest so purchased, as deter-
mined by the board of directors. In that case
the transfer to the association of the stock or
interest purchased shall be equivalent to pay-
ment in cash for the shares of stock issued.

[Acts 1925, S.B. 84.)

Art. 5755. Annual Reports

Each association formed under this Act shall
prepare and make out an annual report on

Art. 5758

forms furnished by the Commissioner of Mar-
kets and Warehouses,? containing the name of
the association, its principal place of business
and a general statement of its business opera-
tions during the fiscal year, showing the
amount of capital stock paid up and the num-
ber of stockholders of a stock association or
the number of members and amount of mem-
bership fees received, if a non-stock associa-
tion; the total expenses of operation; the
amount of its indebtedness, or liability, and its
balance sheets.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

Art. 5756. " Conflicting Laws Not to Apply

Any provision of law which is in conflict
with this chapter shall not be construed as
applying to the associations herein provided
for.

[Aets 1925, S.B. 84.}

Art. 5757. Bond

Each and all officers, employees and agents,
handling funds or property of the corporation
created under the provisions of this Act, or
any property or funds of any person placed un-
der the control of or in the possession of said
corporation, shall be required to execute and
deliver to the corporation a bond of indemnity,
indemnifying the corporation and members
against any fraudulent, dishonest or unlawful
act on the part of such officers and employees
and other acts as provided in the By-Laws of
the association. In case the officers and direc-
tors of any corporation authorized to be creat-
ed under the provisions of this Act, shall fail
to have all officers, employees and agents han-
dling such funds or property, execute the bond
provided for herein, each and all of said offi-
cers and directors shall be personally liable for
all losses occasioned by such failure, and
which might have been recovered on said bond.

[Acts 1925, S.B. 84; Acts 1934, 43rd Leg., 2nd C.S., p.
81, ch. 31, § 1.]

Art. 5758. Interest in Other Corporations or
Associations

An association may organize, form, operate,
own, control, have an interest in, own stock of,
or be a member of any other corporation or
corporations, with or without capital stock, and
engaged in preserving, drying, pressing, can-
ning, packing, storing, handling, shipping, uti-
lizing, manufacturing, marketing or selling of
the agricultural products handled by the asso-
ciation, or the by-products thereof. If such
corporations are warehousing corporations,
they may issue legal warehouse receipts to the
association or to any other person and such le-
gal warehouse receipts shall be considered as
adequate collateral to the extent of the current
value of the commodity represented thereby.
In case such warehouse is licensed or licensed
and bonded under the laws of this State or the
United States, its warehouse receipts shall not
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be challenged or discriminated against because
of ownership or control, wholly or in part, by
the association,. '

[Acts 1925, S.B. 84.]

Art. 5759. Contracts and Agreement With
Other Associations

Any association may, upon resolution adopt-
ed by its board of directors, enter into all nec-
essary and proper contracts and agreements
and make all necessary and proper stipula-
tions, agreements and contracts and arrange-
ments with any other co-operative corporation,
association or associations, formed in this or
any other State for the co-operative and more
economical carrying on of its business, or any
part or parts thereof. Any two or more asso-
ciations may, by agreement between {hem,
unite in employing and using or may separate-
ly employ and use the same methods, means
and agencies for carrying on and conducting
their respective businesses.

[Acts 1925, S.B. 84.]

Art. 5760. Associations Heretofore Organized

Any corporation or association organized un-
der previously existing statutes, may by a ma-
jority vote of its stockholders or members be
brought under the provisions of this chapter by
limiting its membership and adopting the other
restrictions as provided herein. It shall make
out in duplicate a statement signed and sworn
to by its directors, upon forms supplied by the
Secretary of State, to the effect that the cor-
poration or association has by a majority vote
of its stockholders or members decided to ac-
cept the benefits and be bound by the provi-
sions of this chapter. Articles of Incorpora-
tion shall be filed as required in the eighth ar-
ticle of this chapter, except that they shall be
signed by the members of the board of direc-
tors. The filing fee shall be the same as for
filing an amendment to Articles of Incorpora-
tion. !

[Acts 1925, S.B. 84.]

Art. 5761. Breach of Contract or False Re-

ports

Any person or persons or any corporation
whose officers or employés knowingly induce
or attempt to induce any member or stockhold-
er of an association organized hereunder to
breach his marketing contract with the associa-
tion, or who maliciously and knowingly spread
false reports about the finances or manage-
ment thereof shall be liable to the association
aggrieved thereby in a civil suit for damages
suffered in three times the amount of actual
damage proven for each offense.

[Acts 1925, S.B. 84.]

Art. 5762,
Trade

No association organized hereunder shall be
deemed to be a combination in restraint of
trade or an illegal monopoly; or an attempt to
lessen competition or fix prices arbitrarily;

Associations Not in Restraint of
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nor shall the marketing contracts or agree-
ments between the association and its members
nor any agreements authorized in this chapter,
be considered illegal or in restraint of trade.
[Acts 1925, S.B. 84.]

Art. 5763. Application of General Laws, etc.

The provisions of the general corporation
laws of this State, and all powers and rights
thereunder shall apply to associations organ-
ized hereunder except when in conflict with
the provisions of this chapter. Provided, how-
ever, that any co-operative marketing associa-
tion incorporated under the laws of any other
State may apply for and be granted a permit to
do business in this State and pay the same fil-
ing fee as required of domestic corporations
organized for a similar purpose. Provided fur-
ther, that such foreign cooperative marketing
associations shall not be required to have a
paid-up capital or any portion of the capital
paid-up in order to be entitled to such permit.

[Acts 1925, S.B. 84; Acts 1930, 41st Leg., 4th C.S.,
p. 12, ch. 12, § 7.]

Art. 5764. Fees

Each association organized hereunder shall
pay to the Commissioner! an annual license
fee of ten dollars but shall be exempt from all
franchise or license taxes. For filing articles
of incorporation, an association organized
hereunder shall pay ten dollars, and for filing
an amendment thereto, two dollars and fifty
cents.

[Acts 1925, S.B. 84.]

1 Office abolished and functions and duties vested in
Commissioner of Agriculture. See Acts 1925, 39th Leg.,
p. 35, ch. 13, following art. 5611.

CHAPTER NINE. MARKETING
AGREEMENTS

Citrus Marketing Act
Purpose of Act

Sec. 1. The unreasonable waste and ineffi-
cient use of the citrus resources, occasioned by
the marketing within the State of Texas of
greater quantities of fresh citrus fruits than
are reasonably necessary to supply the de-
mands of the market, are opposed to public in-
terest. The difficulty inherent in any attempt
of individuals to correlate within a reasonable
degree the citrus production current demand
creates chaotic economic conditions in the cit-
rus areas of the State as defined in this Act of
such severity as to imperil the ability of citrus
producers to contribute in appropriate amounts
to the support of ordinary governmental and
educational functions, thus tending to increase, -
and increasing the tax burdens of other tax-
payers for the same purposes, and is rendering
it impossible for producers to be reasonably as-
sured of adequate standard of living for them-
selves and their families. In the interest of
the public welfare and general prosperity of
the State, the unreasonable waste and ineffi-
cient use of citrus resources involved in the

Art. 5764a.
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marketing in this State of citrus fruits should
be eliminated, while at the same fime preserv-
ing to citrus ploducexs of the areas covered by
this Act an equality of opportunity.

Definitions
Sec. 2. As used in this Act, the following
terms shall mean:

(a). “Commissioner” means the Com-
missioner of Agriculture of the State of
Texas.

(b). “Person” means individual, part-
nership, corporation, association, and/or

any other business unit.

(¢). “Producer” means any person en-
gaged in the production of citrus fruits in
the State of Texas for commercial pur-
poses, or who is a substantial stockholder
in a corporation engaged in the production
of citrus fruits in the State of Texas for
commercial purposes.

(d). “Handler” means any person who

packs or ships citrus fruits, or causes cit-

. rus fruits to be packed or shipped in the

current of intrastate commerce so as not

to directly burden, obstruct, or affect in-
terstate and/or foreign commerce.

(e). “Ship” means to convey citrus
fruits, or cause citrus fruits to be con-
veyed, in the current of intrastate com-
merce, by rail, boat, truck, or any other
means whatsoever (except by express or
parcel post), whether as owner, agent, or
otherwise.

(f). “Shipment” shall be deemed to
take place when citrus fruits; or citrus
fruit, is loaded into a car, or any other
conveyance for transportation in the cur-
rent of intrastate commerce.

(g). “Citrus fruits” or “citrus fruit”
means grapefruit, oranges, and tangerines
grown in the area of Texas covered by this
Act.

(h). “Variety” “varieties” as used in
this Act means class1f1cat10ns or groups in
the case of oranges as follows:

(a) early season oranges, and

(b) valencias, including all varie-
ties of valencias and Lou Gim Gongs;
in the case of grapefruit as follows:

(a) Marsh and other seedless varie-
ties except pinks,

(b) Duncan and other seeded varie-
ties except pinks,

(¢) pinks of the seeded type, and

(d) pinks of the seedless type.

All tangerines and temple oranges are
grouped together as one variety.

(i). “Intrastate commerce,” as used in
this Aect, means all commerce other than
that which is in the current of interstate
or foreign commerce, or which directly
burdens, affects, or obstructs interstate or
foreign commerce.
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(j). “Standard packed box’” as used in
this Act means a unit of measure equiva-
lent to one and three-fifths (13%) U.S.
bushels of citrus fruit, irrespective of the
container in which same is held.

Marketing Agreements and Licenses as to
Intrastate Transactions

Sec. 3. Subject to the provisions of this
Act, the Commissioner is hereby authorized
and empowered to execute marketing agree-
ments and to issue licenses under this Act to
persons engaged in transactions of intrastate
commerce within the areas of this State in the
marketing, processing, packing, shipping, han-
dling, or distribution of citrus fruits.

Notice of Hearing; Procedure

Sec. 4. Whenever the Commissioner has
reason to believe that the execution of a mar-
keting agreement or the issuance of a license,
or both, will tend to effectuate the declared
policy of this Act with respeet to citrus fruits,
he shall, either upon his own motion, or upon
application 6f any producer or handler of such
commodity give due notice of, and an opportu-
nity for hearing upon a proposed marketing
agreement or license, or both. Such notice
shall be given by posting at the office of the
Commissioner at Austin, and by mailing a copy
of such notice to the last known address of all
known handlers affected by such agreement or
license whose names appear upon the most re-
cent lists in the office of the Commissioner.
Such notice shall also be mailed to any such
person who shall have filed with the Commis-
sioner a request for such notice.

Such hearing shall be held within the citrus
area of the State of Texas as defined in this |
Act. At said hearing the Commissioner shall -
receive and hear:the evidence offered by any
interested person in support of, or in opposi-
tion to, the issuance of such marketing agree-
ment or license. All evidence and exhibits
used by the Commissioner or introduced at
such hearing shall, within a reasonable time
after being so used or so introduced, be availa-
ble at a central point to all interested parties.
Such hearings may be adjourned from time to
time and from place to place in the discretion
of the Commissioner. A transcript of the pro-
ceedings at such hearings shall be made by the
Commissioner and shall be open for inspection
by any interested party.

Findings of Fact Prerequisite to Marketing
Agreement or License

Sec. 5. If upon such hearing it shall be
found by the Commissioner that the following
facts actually exist:

1. The supply of citrus fruits available
for marketing exceeds or is l1ke1y to ex-
ceed the demand therefor at prices which
will provide a reasonable return to repre-
sentative producers of such citrus fruits;

2. The return to producers of such cit-
rus fruits will tend to be increased
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tllu'ough the operation of the marketing
plan; )

3. The marketing plan may be operated
without permitting unreasonable profits to
producers of such citrus fruits and with-
out unreasonably enhancing prices of such
citrus fruits to consumers;

4. The plan will tend to advance public
welfare and conserve the agricultural
wealth of the State by preventing threat-
ened economic or agricultural waste; and
will tend to prevent disorderly marketing
of citrus fruits;

he shall make written findings to that effect
and shall enter into a marketing agreement or
agreements and issue licenses, or both. If the
Commissioner shall find against the existence
of any of the facts required to be present under
this Section, he shall not issue such marketing
agreement or license.

Findings, Matters Considered in Making

Sec. 6. The Commissioner shall base the
findings required by Section 5 hereof upon
such of the following matters as shall be rele-
vani, and in the administration of such market-
ing agreement or license, when and if issued,
shall take the same into consideration:

(a) The quantity of the several grades,
varieties and qualities of the particular
citrus fruits under consideration and
available for distribution to consumers in
the marketing season or seasons during
which the proposed program is to be effec-
tive.

(b) The quantity of the various grades,
varieties and quality of such citrus fruits
required by consumers during the market-
ing season or seasons during which the
proposed program is to be effective.

(¢) The cost of production of such cit-
rus fruits.

(d) The general purchasing power of
consumers thereof.

(e) The general level of prices of com-
modities which farmers buy.

(f) The general level of prices of other
commodities which compete with or are
used as substitutes for such citrus fruits.

(g) Any other relevant evidence.

Terms and Conditions of Agreements or Licenses

Sec. 7. Marketing agreements executed
and licenses issued pursuant to this Act shall
contain one or more of the following terms and
conditions and no others, except as provided in
Section 6 of this Act:

(1) Limiting, or providing methods for
the limitation of the total quantity of any
variety of citrus fruit, or of any grade,
size, or quality thereof, produced during
any specified period or periods, which may
be marketed in, or transported to, any or
all markets in intrastate commerce.
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(2) Allotting, or providing methods for
allotting, the amount of citrus fruits, or
any grade, variety, size, or quality thereof,
which each handler may market in or
transport to any or all markets other than
in the current of interstate or foreign com-
merce or so as directly to burden, obstruet,
or affect interstate or foreign commerce in
such citrus fruits, under a uniform rule
based upon (1) the amounts of such citrus
fruits, or any grade, variety, size, or quali-
ty thereof, which each such handler has
available for current shipment, or (2)
upon the amounts shipped by each such
handler in such prior period as the Com-
missioner determines to be representative,
or both, to the end that the total quantity
of such citrus fruits, or any grade, variety,
size, or quality thereof, to be marketed in, .
or transported to any or all markets, other
than in the current of interstate or foreign
commerce, or so as directly to burden, ob-
struct, or affect interstate or foreign com-
merce in such citrus fruits, during any
specified period or periods, shall be equita-
bly apportioned among all of the handlers
thereof.

(3) Determining, or providing methods
for determining, the existence and extent
of the surplus of such citrus fruits, or of
any grade, variety, size, or quality thereof,
and providing for the control and disposi-
tion of such surplus, but so as not to bur-
den or obstruct interstate or foreign com-
merce in such citrus fruits, and for equal-
izing the burden of such surplus elimina-
tion or control among the producers and
handlers thereof.

Additional Terms and Conditions

Sec. 8. Marketing agreements executed and
licenses issued under this Act shall, in addi-
tion, contain one or more of the following
terms and conditions:

(1) Providing for the selection by the
Commissioner, or a method for the selec-
tion by the Commissioner, of an adminis-
trative committee or committees and defin-
ing their powers and duties. Such powers
shall be limited:

~ (a) To administering such license
In accordance with its terms and pro-
visions;

(b) To making rules and regulations
to effectuate the terms and provisions
of such license;

(¢) To receiving, investigating, and
reporting to. thq Commissioner com-
plaints of violations of such license;

_(d_) To recommending to the Com-
missioner amendments to such license;

(e) To collecting from each handler
a fee or assessment representing his
pro rata sharg of such estimated ex-
penses, including expenses incurred in
hearings held on, and in the execution
of such marketing agreement, as the
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Commissioner, after the submission to
him by such administrative agency or
agencies of a proposed budget, finds?
will probably be required to cover ex-
penditures necessarily to be incurred
by such agency -or agencies, during
any period specified by him, for the
maintenance and functioning of such
agency or agencies; to receiving, ex-
pending, and accounting for the funds
so collected, and to return to such
handler his pro rata share of any
unexpended balances which the admin-
istrative committee or committees,
with the approval of the Commission-
er, finds ! are not so required.

(2) Any other terms and conditio'ns inci-
dental to, and not inconsistent with, the
terms and conditions specified in Section
7.

1 Probably should read ‘‘funds’’.

Assent of Handlers and Producers; Procedure

Sec. 9. Pursuant to the provisions of this
Act, the Commissioner may, with respect to cit-
rus fruits, enter into a marketing agreement or
issue a license thereunder, but no license is-
sued pursuant to this Act shall become effec-
tive

(a) unless and until the handlers of not
less than fifty-one (51) per cent of the
volume of the commodity covered by such
license, or fifty-one (51) per cent of the
number of such handlers, have assented
thereto in writing, and

(b) unless and until the Commissioner
determines. that the issuance of such li-
cense is approved or favored, (1) by at
least sixty-six and two-thirds (6624) per
cent of the producers who, during a repre-
sentative period, determined by the Com-
missioner, have been engaged within the
area covered by such license in the produc-
tion for market of the citrus fruits covered
thereby in commercial quantities, or, (2)
by producers who, during such representa-
tive period, have produced for market for
sale at least sixty-six and two thirds
(6624) per cent of the volume of such cit-
rus fruits produced for market within the
area covered by such license.

Such representative period may by the Com-
missioner be determined to be the next preced-
ing crop season prior to the holding of said
hearing, or may be such other representative
period as the Commissioner may determine.

In the determination of whether the issuance
of such license is approved or favored pursu-
ant to the provisions of this Section, the Com-
missioner is required to determine the approval
or disapproval of producers with respect to the
issuance of any license or order, or any ferm
or condition thereof, or the termination there-
of, and the Commissioner shall consider the ap-
proval or disapproval by any Cooperative Asso-
ciation of Producers, bona fide engaged in
marketing citrus fruits or products thereof

5 West's Tex.Stats. & Codes—4
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covered by such license or order, or in render-
ing services for or advancing the interest of
the producers of such citrus fruits, as the ap-
proval or disapproval of the producers who are
members of, stockholders in, or under contract
with such cooperative association of producers.

Such approval, when executed by such coop-
erative marketing association may be executed
in the name of such association and need not
set forth the names of the producers on whose
behalf it signs.

Notice

Sec. 10. (1) Whenever any member of any
class of handlers, processors, or distributors is
licensed hereunder, an identical license shall
be issued to all members of the same class of
handlers, processors, or distributors.

(2) Upon the issuance of any license, or any
amendment thereof, a notice of said license or
amendment shall be posted on a public bulletin
board to be maintained by the Commissioner in
his office and a copy of such notice shall be
published in a daily newspaper of general cir-
culation published in the citrus area covered
by this Act, and in such other paper or papers
as the Commissioner may prescribe. No li-
cense or any amendment thereof shall become
effective until three (3) days after such post-
ing and publication. It shall also be the duty
of the Commissioner to mail a copy of the no-
tice of said license to all known licensees
whose names and addresses may be on file in
the office of the Commissioner and to every
person who files in the office of the Commis-
sioner a written request for such notice.

License, lssuance of;

Termination or Suspension of License by Commissioner

Sec. 11. (1) Whenever, upon his own inves-
tigation, or otherwise, the Commissioner finds
that any marketing agreement theretofore exe-
cuted or any license issued under this Act, or
any provision thereof, obstructs or does not
tend to effectuate the declared policy of this
Act, he shall terminate, or suspend for a speci-
fied period, the operation of such marketing
agreement or license or such provision thereof.

(2) If the Commissioner finds that the ter-
mination of any license or marketing agree-
ment is favored by a majority of the producers
who, during such representative period deter-
mined by the Commissioner, have been engaged
in the production within the area in the State
of Texas as covered by this Act for marketing
of citrus fruits specified in such marketing
agreement, or license, and who during such
representative period, produced for market
more than sixty-six and two thirds (6624) per
cent of the volume of such citrus fruits pro-
duced for market within the area in the State
of Texas covered by this Act, or produced with-
in the area in the State of Texas covered by
this Act for marketing elsewhere, the Commis-
sioner shall terminate, or suspend for a speci-
fied period, such marketing agreement or Ili-
cense or any term or provision thereof, but
such termination shall be effective only if an-
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nounced on or before such date (prior to the
end of the then current marketing period) as
may be specified in such marketing agreement
or license.

Amendment of Agreement or License; Notice;
Hearing; Findings Necessary

Sec. 12. Whenever the Commissioner shall
have reason to believe that an amendment of
any marketing agreement or license is neces-
sary, or desirable, in order to effectuate the
policy of this Act, he shall call a hearing upon
such amendment. Such hearing shall be held
in the same manner and upon the same notice
as upon an original marketing agreement or li-
cense. The notice of hearing shall refer by
name and date of execution of the agreement
or to the issuance of license, or both, to which
the amendment is proposed. At such hearing
the Commissioner shall receive and hear evi-
dence offered for and against the proposed
amendment by any interested person.

If upon such hearing upon said proposed
amendment it shall be found by the Commis-
sioner that the following facts actually exist:

1. The proposed amendment will not
prevent such marketing agreement and
license,. or either, from meeting the re-
quirements of Section 5 of this Act;

‘2. The proposed amendment will tend
to facilitate the administration of such
marketing agreement and license, or will
enable such marketing agreement and li-
cense to better meet the requirements of
Section 5 of this Act;

he shall make written findings to that effect,
and shall execute such amendment to such
marketing agreement, or shall issue such
amendment to such license, or both. If the
Commissioner shall find against the existence
of any of the facts required to be present un-
der this Section, he shall not issue such
amendment to such marketing agreement or li-
cense. Such findings, if against the existence
of any such facts, shall in no way impair or af-
fect the marketing agreement or license to
which said amendment was proposed.

In considering such amendment, the Commis-
sioner shall take into consideration the evi-
dence presented at the original hearing on the
marketing agreement, or license to which such
amendment is proposed, and upon any prior
amendment thereto.

No amendment to a marketing agreement or
license shall be effective until approved in the
same manner as required by Section 9 of this
Act for the original marketing agreement or li-
cense to which such amendment was proposed.

Rules, Regulations and Orders of Commissioner

Sec. 18. The Commissioner may adopt and
enforce all rules, regulations, and orders neces-
sary or desirable to carry out the provisions of
this Act and not inconsistent with law. Every
general rule, regulation, or order of the Com-
missioner shall be posted for public inspection
in the main office of the Commissioner at least
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three (8) days before it shall become effective,
and shall be given such further publicity, by
advertisement in a daily newspaper of general
circulation in the territory affected by the is-
suance of such rule, regulation, or order, or
otherwise as the Commissioner shall deem ad-
visable. An order applying only to a person or
persons named therein shall be served on the
person. or persons affected: (1) by personal
delivery of a certified copy; or (2) by mailing
a certified copy in a sealed envelope with post-
age prepaid to each natural person or in the
case of a corporation in like manner to any of-
ficer of or agent thereof. Compliance with
these provisions shall constitute due and suffi-
cient notice to all persons affected by such
rule or order. The Commissioner shall upon
request mail to any person affected by any
general rule or regulation promulgated by him,
a copy of the same and may charge a reason-
able fee therefor.

Revocation or Suspension of License for Violation
Thereof; Criminal Penaity; Civil

Liability; Injunction

Sec. 14. (1) The Commissioner may, after
reasonable notice and opportunity to be heard,
revoke or suspend the license of any person is-
sued hereunder for violation of such license or "
any provision thereof.

(2) Every person who violates any provision
of any marketing agreement or license to
which he is subject or who, after due revoca-
tion of his license, or while the same stands
duly suspended, engages in transactions men-
tioned therein and regulated thereby, shall be
guilty of a misdemeanor and on conviction
thereof, punished by a fine of not less than
Fifty Dollars ($50) nor more than Five Hun-
dred Dollars ($500), or by imprisonment of not
less than ten (10) days nor more than six (6)
months, or by both such fine and imprison-
ment. Each day during which any of the vio-
lations above referred to continue shall consti-
tute a separate offense.

(3) Any person willfully exceeding any quo-
ta, allotment, or salable percentage fixed for
him by or under any license issued by the Com-
missioner, or any amendment thereto or any
rule, regulation, or order issued by the Com-
missioner, or who shall make 'any shipment

-without first obtaining a required allotment or

quota or qualifying to ship his salable percent-
age, or any other person knowingly participat-
ing or aiding in so doing, shall become civilly
liable to the State in a sum equal to three
times the current market value of any excess
or shipment, such sum to be recoverable in a
civil suit, brought in the name of the State of
Texas or in the name of the administrative
agency under the particular license involved.
The funds so collected shall be used in the ad-
ministration of the particular license.

(4) The Attorney General of this State, or
any District Attorney of this State or any
County Attorney, may, upon his own initiative,
and shall upon complaint of any person, if aft-
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er investigation he believes a violation to have
occurred, bring an action in the name of the
State of Texas in any court of competent juris-
diction of the State of Texas for an injunction
against any person violating any provisions of
any marketing agreement or license or order,
rule, or regulation duly made or promulgated
thereunder to which he is subject or who, after
due revocation of his license or while the same
stands duly suspended, engages in transactions
mentioned therein and regulated thereby.

(5) Any administrative agency under any
marketing agreement or license may, with the
approval of the Commissioner, bring an action
similar to that described in paragraph (3) of
this Section. . ,

(6) In any action brought to enforce any of
the provisions of this Act, as provided in this
Section 14:

(a) The judgment, if in favor of the
plaintiff, shall provide that the defendant
pay to the plaintiff a reasonable attorney’s
fee and any and all costs of suit.

(b) Any such action may be commenced
either in the county where any defendant
resides, or where any act or omission or
part thereof complained of occurred.

(7) The penalties and remedies herein pre-
seribed with regard to any violation mentioned
in this Section 14 shall be concurrent and nei-
ther singly nor combined shall the same be ex-
clusive and either singly or combined the same
shall be cumulative with any and all other civ-
il, eriminal, or administrative rights, remedies,
forfeitures, or penalties provided or allowed by
law with respect to any such violation.

Assessments and Fees; ‘Collection; Record; Reports

Sec. 15. (1) Any assessment or fee duly
fixed and levied pursuant to any such market-
ing agreement or license, in accordance with
Section 8, paragraph (2), subdivision (e) of
this Act, shall constitute a personal debt of ev-
ery person so assessed and shall be immediate-
ly due and payable to the administrative agen-
cy charged with the collection thereof and the
latter may in its own name, with the approval
of the Commissioner, bring an action in a
State Court of competent jurisdiction for the
collection thereof. :

(2) Any funds collected by the administra-
tive agency from the levying of such fees and
assessments shall be used for the purpose set
forth in the marketing agreement or license
under which it was collected. A full and com-
plete record thereof shall be kept to which the
Commissioner may have access at any time,
and a report of the activities and proceedings
shall be filed with the Commissioner from time
to time as he may require.

Records and Books of Persons Subject to Agreement
or License; Information Furnished Commissioner;
Commissioner to Take Testimony and
Issue Subpoenas; Perjury

Sec. 16. (1) All persons subject to a mar-
keting agreement or license issued hereunder
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shall maintain books and records reflecting
their operations under said marketing agree-
ment or license and shall furnish to the Com-
missioner or his duly authorized or designated
representative, such information as may be re-
quested by them relating to operations under
said marketing agreement and license, and
shall permit the inspection by said Commis-
sioner or his duly authorized or designated
representative, of such portions of such books
and records as relate to operations under the
said marketing agreement and license.

(2) Information obtained by any person
hereunder shall be confidential and shall not
be by him disclosed to any other person save to
a person  with like right to obtain the same or
any attorney employed by an administrative
agency to give legal advice thereon, or by
Court order.

(3) For the purpose of carrying out the
terms of this Act the Commissioner may hold
hearings, take testimony, administer oaths,
subpoena witnesses, and issue subpoenas for
the production of relevant books, records, or
documents of any kind.

(4) No person shall be excused from attend-
ing and testifying or from producing documen-
tary evidence before the Commissioner in obe-
dience to the subpoena of the Commissioner on
the ground or for the reason that the testimony
or evidence, documentary or otherwise, re-
quired of him may tend to incriminate him or
subject him to a penalty or forfeiture. But no
natural person shall be prosecuted or subjected
to any penalty or forfeiture for or on account
of any fransaction, matter, or thing concerning
which he may be so required to testify, or pro-
duce evidence, documentary or otherwise, be-
fore the Commissioner in obedience to a sub-
poena issued by him; provided that no natural
person so testifying shall be exempt from pros-
ecution and punishment for perjury committed
in so testifying.

Filing Fee and Deposit; Collection of Fuhds by
Committee; Custody of Funds; Distribution
' of Unexpended Funds 1

Sec. 17. Every application for a marketing
agreement and license submitted to the Com-
missioner for approval shall be accompanied by
a filing fee of Ten Dollars ($10), and shall be
accompanied by a deposit from the applicant in
such amount as the Commissioner may deem
sufficient and necessary to defray the expenses
of preparing and making effective such mar-
keting agreement and license. The Commis-
sioner shall thereafter exact and require, by
requisition on the appropriate administrative
committee or committees, charged  with the
collection of funds for expenses under such
marketing agreement, that such committee or
committees collect, report, and pay over month-
ly to the Commissioner the amount deemed nec-
essary and .sufficient, and requisitioned from
such administrative committee or committees
by the Commissioner, to defray the actual ex-
penses of the Commissioner to be incurred dur-
ing the subsequent month in the administration
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and enforcement of any such marketing agree-
ment or license, under such rules and regula-
tions as he may prescribe.

But all moneys collected from assessments,
or otherwise, imposed under this Act and un-
der marketing agreements executed in pursu-
ance thereof, or licenses issued thereunder, by
the administrative committee or committees
created under this Act, not requisitioned by the
Commissioner for administrative expenses as
hereinbefore provided in this Section, shall re-
main in the custody of such administrative
committee or committees until the close of the
current marketing season or year for which
same was collected (not to extend further than
the period covered by such marketing agree-
ment), at which time the administrative com-
mittee or committees shall return to such han-
dler or handlers his pro rata share of such un-
used, unexpended, and unrequisitioned assess-
ment or assessments.

Reports by Commis;ioner as to Moneys Received; De-
posit in State Treasury; Agriculture Department Of-
ficers and Employés Used in Carrying Out Act

Sec. 18. (1) All moneys received by the
Commaissioner hereunder shall be by him, at
the end of each month, reported to the State
Comptroller and at the same time deposited in
the State Treasury. All moneys so credited
are hereby appropriated for use of said Com-
missioner to be expended in accordance with
law in carrying out the provisions hereof.

(2) Within thlrty (80) days prior to each
Regular Session of the Legislature, the Com-
missioner shall submit to the Governor a full
and true report of transactions under this Act
during the preceding biennium, including a
complete statement of receipts and expendi-
tures under this Act during the period and
shall submit quarterly to the administrative
agency under each marketing agreement or li-
cense a complete statement of receipts and ex-
penditures in connection with the administra-
tion of each marketing agreement or license
during the fuarter.

(3) The Commissioner is authorized to" use,
and to permit the administrative agency or
agencies, committee, authority, or body created
pursuant to any marketing agreement executed
or license issued under this Act, to use the var-
ious employees or officers of the State Depart-
ment of Agriculture in earrying out the provi-
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sions of this Act or any marketing agreement
executed or license issued pursuant thereto.

Anti-trust Laws Unaffected

Sec. 19. Nothing in this Act shall alter, re-
peal, change or modify the anti-trust laws of
this State, and if any section and/or subsec-
tion of this Act is in violation of the anti-trust
laws, such section and/or subsection shall fall
and the anti-trust laws both civil and criminal
shall stand and prevail over said section and/or
subsection held to be in contravention of the
anti-trust laws of this State.

Cooperating With Other States and Federal Government
to Secure Uniformity of Administration

Sec. 20. The Commissioner may confer and -
cooperate with the legally constituted authori-
ties of other States and of the United States,
in order to secure uniformity in the adminis-
tration of Federal and State marketing agree-
ments, standards, licenses, or orders and in the
regulations thereby prescribed, and said Com-
missioner of Agriculture shall have power to
conduct hearings jointly with the Secretary of
Agriculture of the United States, and may ex-
ercise his powers under this Act to effect such
uniformity of administration and regulations
Xot inconsistent with the provisions of this

ct.

Application of Act Limited to Certain Areas

Sec. 21. This Act shall apply and be effec-
tive only in the areas of any three (3) citrus
fruit producing counties whose boundaries are
contiguous to each other and whose aggregate
population according to the last preceding Fed- .
eral Census was not less than one hundred and
sixty-five thousand and forty-three (165,043)
inhabitants.

Name of Act

Sec. 22. This Act may be known and cited
as the “Texas Citrus Marketing Act.”

Partial Invalidity

Sec. 23. If any section, sentence, clause, or
part of this Act is for any reason held to be
unconstitutional, such decision shall not affect
the remaining portions of this Act. The Legis-
lature hereby declares that it would have pass-
ed this Act and each section, sentence, clause,
and part thereof despite the fact that one or
more sections, sentences, clauses, or parts
thereof be declared unconstitutional.

[Acts 1937, 45th Leg., p. 724, ch. 362.]
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CHAPTER ONE. MILITIA AND STATE
MILITARY FORCES

Article

5765. General Provisions.
5766. Reserve Militia.
5767. Repealed.

Chapter 1 of Title 94, consisting of articles
5765 to 5769¢, and Chapter 2, consisting of
articles 5770 to 5779, were revised by Acts
1965, 59th Leg., p. 1601, ch. 690, § 1, to read
as now set out in Chapter 1, consisting of
articles 5765 to 5767, and Chapter 2, consist-
ing of article 5768.
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Art. 5765. General Provisions
The State Militia

Sec. 1. The militia of this State shall be di-
vided into two classes, the Active and Reserve
Militia. The Active Militia, herein referred to
as the State Military Forces, shall consist of
the organized and uniformed military forces of
this State which shall be known as the Texas
Army National Guard, the Texas Air National
Guard, the Texas State Guard, and any other
militia or military force organized under the
laws of this State; the reserve militia shall
consist of all those liable to serve, but not
serving, in the State Military Forces. As used
herein, the Texas Army National Guard and
the Texas Air National Guard shall be referred
to collectively as the Texas National Guard.

Who ‘Are Subject

Sec. 2. All able-bodied citizens, male and
female, and able-bodied males and females of
foreign birth who have declared their intention
to become citizens, who are residents of this
State and males between eighteen and sixty
years of age and females between twenty-one
and fifty-five years of age, and who are not ex-
empt by the laws of the United States or of
this State, shall constitute the reserve militia
and be subject to military duty.

Exemptions
Sec. 3. In addition to those exempted by
the laws of the United States, the following
persons shall be exempt from military duty in
this State: .

(a) The Lieutenant Governor and the
heads of the several departments.

(b) The judges and clerks of all courts
of record.

(c) The Members and officers of hoth
Houses of the Legislature.

(d) Each sheriff, district attorney, coun-
ty attorney, county assessor, county collec-
tor, and county commissioner.

(e) The mayor, councilmen, aldermen,
assessor and collector of incorporated
cities and towns.

(f) The officers and employees of the
Texas Department of Correction, the offi-
cers and employees of all State Hospitals
and Special Schools, the officers and em-
ployees of public or private hospitals and
i}:lhe officers and employees of nursing

omes.

(g_) The members of any regularly or-
ganized and paid fire or police department
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in any city or town, but no member shall
be relieved from.military duty because of
his joining any such department.

(h) All ministers of the gospel exelu-
sively engaged in their calling.

(i) Idiots, lunatics, vagabonds, con-
firmed drunkards, persons addicted to the
use of narcotic drugs, and persons convict-
ed of infamous crimes. .

(j) Any person who conscientiously
seruples against bearing arms. ’

(k) All such exempted persons, except
those enumerated in Subsection (i) shall be
liable to military duty in case of war, in-
surrection, invasion or imminent danger
thereof.

Commander-in.Chief

Sec. 4. The Governor by virtue of his of-
fice, shall be commander-in-chief of the State
Military Forces, except such portions as may
be at times in the service of the United States.
Whenever the Governor is unable to perform
the duties of commander-in-chief, the Adjutant
General shall command the State Military
Forces, except in cases where the Lieutenant
Governor or the president of the Senate, under
the laws of this State, is required to perform
the duties of Governor.

Expenditures

Sec. 5.
priations made for the State Military Forces
shall be paid only on itemized accounts sworn
to by the party expending the same and show-
ing the time, purpose and for what said
amount was expended and by whom, approved
by both the Adjutant General and the Governor
before their payment. The Comptroller shall
not issue warrants upon the State Treasury for
any moneys expended under this title until said
itemized accounts have been filed in the Comp-
troller’s office.

Discharge

Sec. 6. At the termination of the appoint-
ment of an officer in the State Military Forces
and at the termination of any enlistment in
such Forces, either for expiration of term or
for any other cause, the person affected shall
be furnished a certificate of discharge bearing
the character of his service.

Leaves of Absence to Public Officers and Employees

See. 7. (a) All officers and employees of
the State of Texas and of any county or politi-
cal subdivision thereof, including municipali-
ties, who shall be members of the State Mili-
tary Forces, or members of any of the Reserve
Components of the Armed-Forces, shall be enti-
tled to leave of absence from their respective
duties without loss of time or efficiency rating
or vacation time or salary on all days during
which they shall be engaged in authorized
training or duty ordered or authorized by prop-
er authority, for not to exceed fifteen (15)
days in any one calendar year.

All amounts expended from appro-:
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(b) Members of the State Military Forces,
or members of any of the Reserve Components
of the Armed Forces who are in the employ of
the State of Texas, who are ordered to duty by
proper authority shall, when relieved from
duty, be restored to the position held by them
when ordered to duty.

(¢) The provision limiting such leaves of ab-
sence with pay to fifteen (15) days in any one
calendar year shall not apply to Members of
the Legislature; but Members of the Legisla-
ture shall be entitled to pay on all days, with-
out limitation as to number thereof, when they
may be absent from the Session of the Legisla-
ture and engaged as above provided.

Reemployment of Person Called to Active Duty

Sec. TA. (a) No private employer may ter-
minate the employment of a permanent em-
ployee who is a member of the State Military
Forces because the employee is ordered to ac-
tive duty by proper authority during an emer-
gency of any kind within this state. The mem-
ber is entitled to return to the same employ-
ment that he held at the time he was ordered
to active duty. ‘

(b) To be entitled to take advantage of the
right to reemployment granted in Subsection
(a) of this section, the member must, as soon
as practical upon his release from duty, give
written or actual notice of his intention to re-
turn to his employment.

(¢) A person who is injured because of a vi-
olation of this section is entitled to just dam-
ages, recoverable at law, in an amount not to
exceed six months’ compensation at the rate at
which he was compensated at the time he was
ordered to active duty. In addition to dam-
ages, the injured person is entitled fo recover
reasonable attorney’s fees, to be approved by
the court. '

(d) It is a defense in an action brought un-
der this section that the employer’s circum-
stances changed to such an extent during the:
time that the member was ordered to active
duty that reemployment was impossible or un-
reasonable.

Discharge of Duty

Sec. 8. Members of the State Military
Forces ordered into active service of the State
by proper authority shall not be liable civilly
for any act or acts done by them while in the
discharge of their duty. When a suit shall be
commenped in any court by any person against
any officer of the State Military Forces for
any act done by such officer in his official ca-
pacity in the discharge of his duty, or against
any person acting under the authority or order
of any such officer, or by virtue of any war-
rant issued by him pursuant to the law, the
court shall require the person instituting the
suit to file security for the payment of costs
that may be awarded to the defendant therein,
and the giefendant in all cases may make a gen-
eral denial and give the special matter in evi-
dence. In case the plaintiff shall be non-suit-
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ed, or have a verdict or judgment rendered
against him, the defendant shall recover treble
costs.

[Acts 1925, S.B. 84; Aects 1943, 4Sth Leg., p. 464, ch.
311, § 1; Acts 1965, 59th Leg., p. 1601, ch. 690, § 1,
eff. Aug. 30, 1965; Acts 1971, 62nd Leg., p. 1750, ch,
512, § 1, eff. Aug. 30, 1971; Acts 1973, 63rd Leg., p.
938, ch. 399, § 2(H), eff. Jan. 1, 1974.]

Art. 5766. Reserve Militia

Military Duty

Sec. 1. The reserve militia shall not be sub-
jeet to active military duty, except when called
into service of this State, in case of war, in-
surrection, invasion or for the prevention of
invasion, the suppression of riot, tumults, and
breaches of the peace, or to aid the civil offi-
cers in the execution of the laws and the serv-
ice of process, in which case, they or so many
of them as the necessity requires, may be or-
dered out for actual service by draft or other-
wise as the Governor may direct. The portion
of the reserve militia ordered out or accepted
shall be mustered into the service for such pe-
riod as may be required, and the Governor may
assign them to existing organizations of the
State Military Forces, or organize them as the
exigency of the occasion may require.

Drafts P .

Sec. 2. Whenever it shall be necessary to
call out any portion of the reserve militia for
active duty, the Governor may apportion the
number by draft according to the population of
the several counties of the State, or otherwise,
as he shall direct. The Governor shall direct
his order to a County Emergency Board hereby
created in each county. Such County Emer-
gency Board shall consist of the county judge,
the sheriff and the tax assessor and collector,
or, in the event of the incapacity or inability of
any of the above to act, such other public offi-
cial as the Governor may designate. The Coun-
ty Emergency Board shall select the persons to
fill the draft of the Governor and shall estab-
lish fair and equitable procedures for such
selection in accordance with regulations pre-
scribed by the -Governor. The Board shall,
upon completion of its selection, forward a list
of those persons so selected to the Governor
and shall notify each person selected of the
time and place to appear and report.

Drafts:

Sec. 8. Every member of the reserve militia
ordered out, or who volunteers, or is drafted
under the provisions of this Article shall by
notice of such draft become a member of the
State Military Forces as prescribed in Section
101 of Article 5788 and shall be subject to the
punitive provisions thereof. Every such mem-
ber who does not appear at the time and place
designated by the County Emergency Board
shall be punished as a court martial shall di-
rect.

Report

Responsibility

Sec. 4. Any member of the 'County Emer-
gency Board who neglects or refuses to per-
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form any duty placed upon him by this Article
shall be guilty of a misdemeanor offense pun-
ishable by a fine of not more than One Thou-
sand Dollars ($1,000) and by confinement of
not less than six (6) months and not more than
twelve (12) months in jail.

Duty Travel

Sec. 5. (a) Any member of the State Mili-
tary Forces going to and returning from any
parade, encampment, drill or other meeting
which he may be required by law to attend,
shall, together with his conveyance and mili-
tary property, be allowed to pass through all
toll roads, bridges and ferries, free of charge,
if he is in uniform and if he presents an order
for duty or such identification as the Adjutant
General shall prescribe.

(b) Any member of the State Military
Forces who claims the privilege conferred in
Subsection (a) when he is not in truth and in
fact in the status therein mentioned shall upon
conviction thereof be guilty of a misdemeanor
punishable by a fine of not less than Fifty Dol-
l(%lésbo(;ﬁm) nor more than Two Hundred Dollars

Oaths

Sec. 6. Any commissioned officer in the
State Military Forces is authorized to adminis-
ter oaths for purposes of military administra-
tion. The signature without seal of any such
officer, together with the title of his assign-
ment, shall be prima facie evidence of his au-
thority.

Performance of Duty

Sec. 7. Any person who shall wilfully hind-
er, delay, or obstruct any portion of the State
Military Forces on active duty in the service of
this State in the performance of any military
duty, or who shall wilfully attempt to do so,
shall be guilty of a misdemeanor and upon con-
viction shall be punished by a fine of not less
than One Hundred Dollars ($100) nor more
than One Thousand Dollars ($1,000) or by im-
prisonment for not less than one month nor
more than one year, or both.

Voting Privilege

Sec. 8. Any unit, force, division or com-
mand of the State Military Forces that is en-
gaged in regular training on any days on
which there is a primary, general, or special
election- for any State or Federal office shall
provide time off or so arrange the duty hours
to permit all personnel to vote in said election;
provided, however, that this Section shall not
apply in event of war, invasion, insurrection,
riot, tumult or imminent danger thereof, or
during periods of annual active duty for train-
ing not exceeding fifteen (15) days.

[Acts 1925, S.B. 84; Acts 1957, 55th Leg., p. 443,
ch, 215, § 1; Acts 1965, 59th Leg., p. 1601, ch, 690, § 1.]

Art. 5767. Repealed by Acts 1967, 60th Leg,,
p. 421, ch. 186, § 2, eff. May 12, 1967
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CHAPTER TWO. TEXAS STATE
GUARD

Article
5768. - Texas State Guard.
5769 to 5779. Repealed.

Chapter 1 of Title 94, consisting of arti-
cles 5765 to 5769¢ and Chapter 2, consisting
of articles 5770 to 5779, were revised by Acts
1965, 59th Leg., p. 1601, ch. 690, § 1, to read
as now set out in Chapter 1, consisting of
articles 5765 to 5767, and Chapter 2, con-
sisting of article 5768.

Art. 5768. Texas State Guard

Authorization

See. 1. In order to provide a reservoir of
militia strength for use by the State of Texas
as a supplement to the Texas National Guard, a
Texas State Guard is hereby created, autho-
rized and provided. The Texas State Guard is
a part of the State Militia of Texas within the
meaning of the second Amendment of the Con-
stitution of the United States and a defense
force within the meaning of Section 109 of Ti-
tle 32, United States Code.

Organization and Personnel

Sec. 2. The Texas State Guard shall consist
of such units as the Governor of Texas shall
deem advisable. The Texas State Guard shall
be composed of all present members of the Tex-
as State Guard Reserve Corps, which is hereby
abolished, whether assigned to existing units
or unassigned, and such other citizens of Texas
as may volunteer for service therein and who
shall have attained the age of seventeen '17)
years, who shall meet such other gualifications
as shall be prescribed by the Governor, and
who shall be acceptable to and approved by the
Governor, or by the Adjutant General under
his direction. The commissioned officers of
the Texas State Guard shall be appointed, com-
missioned and assigned by the Governor or un-
der his authority and direction to hold office
and assignment during the pleasure of the
Governor. All members of the Texas State
Guard shall be subject to serve on active duty
at the call and by order of the Governor.

Disqualifications

Sec. 3. No minor shall be enlisted without
the written consent of his parents or guardian.
One who has been expelled or dishonorably dis-
charged from military service of this State or
of the United States shall not be eligible for
enlistment or reenlistment, unless he produces
the written consent to such enlistment of the
commanding officer of the organization from
which he was expelled or dishonorably dis-
charged, and of the commanding officer of the
organization who approved such expulsion or
issued such dishonorable discharge.

Rules and Regulations

Sec. 4. The Governor shall have full control
gmd authority over the Texas State Guard and
is hereby authorized to prescribe rules and reg-
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ulations not inconsistent with the provisions of
this Act governing the enlistment, organiza-
tion, administration, uniforms, equipment,
‘maintenance, command, training and discipline
of such forces; provided such rules and regu-
lations, insofar as he deems practicable and de-
sirable, shall conform to existing law govern-
ing and pertaining to the Texas National Guard
and the rules and regulations promulgated
thereunder.

Active Duty .

Sec. 5. The Texas State Guard or any ele-
ment, unit or member thereof, may be activated
and may be called to active duty at the discre-
tion of the Governor, and when so called or
when upon active duty, the Texas State Guard,
or any element or unit thereof, shall have and
exercise all rights, privileges, duties, functions
and authorities, which are now or may hereaf-
ter be conferred or imposed by law upon the
State Military Forces.

Honorary Reserve

Sec. 6. At the discretion of the Governor,
officers and enlisted personnel of the Texas
State Guard who become physically disabled or
who shall attain the age of sixty (60) years, or
who shall have attained twenty-five (25) years
of satisfactory service, may be transferred by
the Governor, or under his authority and direc-
tion, to the Texas State Guard Honorary Re-
serve. Such officers and enlisted personnel
may, at the discretion of the Governor, be ad-
vanced one grade or rank at the time of such
transfer.

Financial Assistance

Sec. 7. The commissioners court of each
county and the council or commission of each
city or town in this State is hereby authorized,
in the discretion of each, to appropriate a suf-
ficient sum not to exceed One Hundred Dollars
($100) per month, not otherwise appropriated,
to assist in paying the necessary expenses for
the administration of any unit of the Texas
State Guard located in their respective coun-
ties and in or near their respective cities or
towns; and any and all such donations hereto-
fore made by any commissioners court or any
council or commission of any city or town to
any such unit or units of the Texas State
Guard is hereby validated. The appropriation
of State funds to the Texas State Guard shall
be the amounts which are designated in line
items in the biennial appropriations bill.

Maintenance of Records

Sec. 8. The Adjutant General of Texas is
hereby charged with the care, maintenance and
preservation of the individual, unit and organi-
zation records of the Texas State Guard and
the Texas State Guard Honorary Reserve.

Equipment and Funds

Sec. 9. For the use of the Texas State
Guard, the Governor is hereby authorized to
requisition from the United States Government
such arms and equipment as may be in posses-
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sion, and can be spared by, the United States
Government; and to make available to such
forces the facilities of State armories and
their equipment and such other State premises
and property as may be available. Authoriza-
tion is hereby provided for school authorities
to permit the use of school buildings by the
Texas State Guard; provided further that
county commissioners courts, city authorities,
communities, and civic and patriotic organiza-
tions are empowered and authorized by this
Chapter to provide funds, armories, equipment,
material, transportation, or other appropriate
services or facilities, to the Texas State Guard.

Use Without This State

Sec. 10. The Texas State Guard shall not be
required to serve outside the boundaries of this
State except:

(a) Upon the request of the Governor
of another state, the Governor of this State
may, in his discretion, order any portion
or all of such forces to assist the military
or police forces of such other state, who
are actually engaged in defending such
other state. Such forces may be recalled
by the Governor at his discretion.

(b) Any organization, unit, or -detach-
ment of such forces, upon order of the of-
ficer in immediate command thereof, may
continue in fresh pursuit of insurrection-
ists, saboteurs, enemies, or enemy forces
beyond the borders of this State into an-
other state until they are apprehended or
captured by such organization, unit, or
detachment, or until the military or police
forces of the other state, or the forces of
the United States, have had a reasonable
" opportunity to take up the pursuit or to
apprehend or capture such persons; pro-
vided such other state shall have given au-
thority by law for such pursuit by such
forces of this State. Any such person who
shall be apprehended or captured in any
other state by an organization, unit, or
detachment of the forces of this State shall
without unnecessary delay be surrendered
to the military.or police forces of the state
in which he is taken, or to the United
States, but such surrender shall not con-
stitute a waiver by this State of its right
to extradite or prosecute such person for
any crime committed in this State.

Permission to Forces of Other States

Sec. 11. Any military forces or organiza-
tion, unit, or detachment thereof, of another
state, who are in fresh pursuit of insurrection-
ists, saboteurs, enemies, or enemy forces, may
continue such pursuit into this State until the
military or police force of this State or the
forces of the United States have had a reason-
able opportunity to take up the pursuit or to
apprehend or capture such persons, and are
hereby authorized to arrest or capture such
persons within this State while in fresh pur-
suit. Any such person who shall be captured
or arrested by the military forces of such other
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state while in this state shall without unneces-
sary delay be surrendered to the military or
police forces of this state to be dealt with ac-
cording to law. This Section shall not be con-
strued so as to make unlawful any arrest in
this state which would otherwise be lawful.

Federal Service

Sec. 12. Nothing in this Chapter shall be
construed as authorizing the Texas State
Guard, or any part thereof, to be called, or-
dered, or in any manner drafted, as such, into
the military service of the United States, but
no person shall by reason of his enlistment or
commission in any such forces be exempted
from military service under any law of the
United States.

Qualifications of General Officers

Sec. 18. To be qualified and eligible for ap-
pointment as a General Officer of the Texas
State Guard, a person must have been a feder-
ally recognized officer, not less than field
grade of the Texas National Guard, a regular
or reserve component of the United States
Army or Air Force, or, must have completgd
at least fifteen (15) years service as a commis-
sioned officer in the State Military Forces or
a regular or reserve component of the United
States Army or Air Force.

[Acts 1925, S.B. S4: Acts 1965, 59th Leg., p. 1601, ch.
690, § 1.]

Arts. 5769, 5769a. Repealed by Acts 1965,
59th Leg., p. 1601, ch. 690, § 3, eff. Aug.
30, 1965

Art. 5769b. Repealed by Acts 1953, 53rd Leg.,
p. 584, ch. 227, § 5

Arts. 5769b-1, 5769c. Repealed by Acts 1965,
59th Leg., p. 1601, ch. 690, § 3, eff. Aug.
30, 1965

Arts. 5770 to 5779. Repealed by Acts 1965,

59th Leg., p. 1601, ch. 690, § 3, eff. Aug.
30, 1965

CHAPTER THREE. NATIONAL GUARD

Article
5780. Organization,
5781. Adjutant General.

5782. Commissioned Officers and Enlisted Men.
5783. Service and Duties.

5784. Arms, Equipment, Etc.

5785. Oaths.

5786. General Provisions.

5787. Veterans County Service Office.

5788. Texas Code of Military Justice.

5789. Awards, Decorations and Medals.

5790 to 5890c. Repealed.

Chapter 3, Title 94, of the Revised Civil
Statutes, 1925, consisting of articles 5780 to
5890c¢, relating to the National Guard, Na-
tional Guard Armory Board, veterans affairs
and the Code of Military Justice, was amend-
ed and revised by Acts 1963, 58th Leg., p.
209, ch. 112, to consist of articles 5780 to
5789, as herein set out.
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shall, as he may see fit from time to time, cre-
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ate new regulations, or amend, modify, or re-
peal existing regulations.

Governor’s Staff

Sec. 4. The Governor shall have a staff
consisting of the Adjutant General, Assistant
Adjutants General and two aides-de-camp, one
to be appointed from the Texas Army National
Guard, and one to be appointed from the Texas
Air National Guard. The Adjutant General
and Assistant Adjutants General shall have
rank as provided by this law; the aides-de-
camp shall have the rank not above the grade
of Lt. Colonel, while also serving, and shall be
appointed by, and serve during the pleasure of
the Governor, provided further, that said
aides-de-camp shall not be ineligible from hold-
ing any office of emolument, trust or honor
within this state, nor shall said aides-de-camp
be ineligible from serving as chairman or mem-
ber of any committee of any political party or
organization.

Bodies Corporate

Sec. 5. Whenever any military unit is mus-
tered into the State Military Forces of this
state by the authority of the Governor, such
unit shall, from the date of such muster in, be
deemed and be held by law a body corporate
and politic, with power under its corporate
name to take, purchase, own in fee simple,
hold, transfer, mortgage, pledge and convey
real or personal property to an amount in val-
ue, at the time of its acquisition, of Two Hun-
dred Thousand Dollars ($200,000), (provided
that the natural enhancement in value of any
property properly acquired by any such mili-
tary unit shall not affect the right of such mil-
itary unit to hold or otherwise handle such
property), and with like power under its corpo-
rate name to sue and be sued, plead and be im-
pleaded, and to prosecute and defend in the
courts of the state or elsewhere; to have and
use a common seal of such device as it may
adopt, to ordain, establish, alter or amend by-
laws for the government and regulation of the
military unit affairs not inconsistent with the
Constitution and Jaws of this state and of the
United States, and the orders and regulations
of the Governor; and generally to do and per-
form any and all things necessary and proper
to be done in carrying out and perfecting the
purpose of its orgnization, of which the offi-
cers and in case of a military band, the non-
commissioned officers, shall be directors, the
senior the president.

Prohibiting Organization

Sec. 6. No body of men, other than the reg-
ularly organized State Military Forces of this
state and the troops of the United States, shall
associate themselves together as a military
company or organization or parade in public
with firearms in any city, or town of this
state; provided that students in the education-
al institutions where military science is a pre-
seribed part of the course of instruction, and
soldiers honorably discharged from the service
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of the United States may, with the consent of
the Governor, drill and parade with firearms in
public. Nothing herein. shall be construed to
prevent parades by the active militia of any
other state as hereinafter provided.
[Acts 1963, 58th Leg., p. 209, ¢h. 112, § 1.]

Art. 5781. Adjutant General
Department
Sec. 1. (a) The Adjutant General shall be -

the head of the Adjutant General’s Department
and shall have the rank of Major General. He
shall be appointed for a term of two (2) years
by the Governor, by and with the advice and
consent of the Senate, if in session.

(b) To be qualified for appointment as Adju-
tant General a person must at the time of his
appointment be serving as a federally recog-
nized officer, not less than field grade, of the
Texas National Guard, must have previously
served on active duty or active duty for train-
ing with the Army or Air Force and must have
completed at least ten (10) years service as a
federally recognized commissioned officer with
an active unit of the Texas National Guard.

Bond

Sec. 2. The person appointed Adjutant Gen-
eral shall first enter into a bond with two (2)
or more good and sufficient sureties payable to
and to be approved by the Governor, which
bond shall be in the sum of Ten Thousand Dol-
lars ($10,000), conditioned for the faithful per-
formance of the duties of said office.

Seal

Sec. 8. The device upon the seal of the Ad-
jutant General shall consist of a star of five
(5) points with the words, “Office of Adjutant
General, State of Texas,” around the margin.

Powers

Sec. 4. The Adjutant General shall be in
control of the military department of this state
and subordinate only to the Governor in mat-
ters pertaining to said Department, or the mili-
tary forces of this state; and he shall perform
such duties as the Governor may from time to
time entrust to him relative to the military
commissions, the military forces, the military
stores and supplies, or to other matters re-
specting military affairs of this state; and he
shall conduct the business of the Department
in such manner as the Governor shall direct.
He shall have the custody and charge of all
books, records, papers, furniture, fixtures, and
other property relating to his Department, and
shall perform as near as practicable, such du-
ties as pertain to the Chiefs of Staff of the
Army and Air Force and the Secretaries of the
military services, under the regulations and
customs of the United States Armed Forces.

For and on behalf of the State of Texas, the
Adjutant General is authorized to execute leas-
es or subleases between the State of Texas, as
lessee or sublessee, and the Texas National
Guard Armory Board, as lessor or sublessor,
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for any building or buildings and the equip-
ment therein and the site or sites therefor to
be used for armory and other proper purposes,
and to renew such leases or subleases from
time to time; and the Adjutant General shall
not lease or sublease any property for armory
purposes in or about any municipality from
any person other than the Texas National
Guard Armory Board, so long as adequate fa-
cilities for such armory purposes in or about
such municipality are available for renting
from the Texas National Guard Armory Board.

Transfer of Camps, Etc., to National Guard Armary
Board; Sale or Disposal as Surplus

Sec. 5. For and on behalf of the State of
Texas, the Adjutant General is authorized to
designate and transfer any of the state-owned
National Guard camps and all land and im-
provements, buildings, facilities, and installa-
tions and personal property in connection
therewith, or any part of the same, to the Tex-
as National Guard Armory Board, either for
the purpose of administration thereof or for
the purpose of sale or proper disposal other-
wise when designated by the Adjutant General
as “surplus” or in excess of the needs of the
Texas National Guard, its successors or compo-
nents. The Adjutant General is authorized
prior to declaring the above described property
as “surplus” and transferring same to the Tex-
as National Guard Armory Board, to remove,
sever, dismantle, or exchange any of said prop-
erty for the use and benefit of the Texas Na-
tional Guard or its successors.

Duties

See. 6. The Adjutant General shall, from
time to time, define and prescribe the kind and
amount of supplies to be purchased for the mil-
itary forces of this state, and the duties and
powers respecting such purchases; and shall
preseribe general regulations for the transpor-
tation of the articles of supply from the places
of purchase to the several camps, stations or
companies, or other necessary places for the
safekeeping of such articles, and for the dis-
tribution of an adequate and timely supply of
the same to the commanders of units, and to
such other officers as may, by virtue of such
regulations, be entrusted with the same; and
shall fix and make reasonable allowance for
the store rent and storage necessary for the
safekeeping of all military stores and supplies;
and shall control and supervise the transporta-
tion of troops, munitions of war, equipment,
military property, and stores throughout the
state. ’

Bids

Sec. 7. The Adjutant General may prescribe
rules and regulations to be observed in the
preparation and submission and opening of
bids for contracts under his department; and
at his discretion may require any bid to be ac-
companied by a good bond in such penal sum
as he deems advisable, conditioned that the
bidder will enter into a contract agreeable to
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the terms of his bid, if the same be awarded to
him, within sixty (60) days from the date of
the opening of the bids, or otherwise pay the
penalty. No bid shall be withdrawn by the bid-
der within said period of sixty (60) days.

Regulations and Duties

Sec. 8. The Adjutant General shall pre-
scribe regulations not inconsistent with the
law for the government of his department and
the custody, use and preservation of the
records and property appertaining to it wheth-
er belonging to the state or the United States,
such regulations to be operative and in force
when promulgated in the form of routine or-
ders or letters of instruction and shall:

1. Superintend the preparation of such
returns and reports as may be required by
the laws of the United States from this
state.

2. Keep a register of all officers of the
militia of Texas, and keep in his office all
records and papers required to be kept and
filed therein.

3. Have printed at the expense of the
state, when necessary, the military law and
regulations of Texas, and distributed to
the commissioned officers, sheriffs, clerks
and assessors of the counties of Texas at
the rate of one (1) copy to each.

4. Issue to each commissioned officer
and headguarters one (1) copy of the
necessary text books, and of such annual
reports concerning the militia as the Gov-
ernor may direct.

5. Cause to be prepared and issued all
necessary blank books, blank forms and
notices required to carry into full effeet .
the provisions of this law.

Report to Governor

Sec. 9. He shall report annually to the Gov-
ernor the following information to be laid be-
fore the Legislature.

1. A statement of all moneys received,
and disbursed by him since his last annual
report.

2. An account of all arms, ammunition,
and other military property belonging to
this state, or in possession of this state,
from what source received, to whom issued,
and its present condition, so far as he
may be informed.

3. The number, condition and organiza-
tion of the Texas National Guard and re-
serve militia.

4. Any suggestions which he may deem
of importance to the military interests and
conditions of this state, and the perfection
of its military organization.

) Assistants
Sec. 10. All necessary clerks and employees
may be employed and laborers hired by the Ad-

jutant General as may be required to carry on
the operations of his Department.
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Assistant Adjutants General

Sec. 11. The Governor, on recommendation
of the Adjutant General, shall appoint an As-
sistant Adjutant General for Army and an As-
sistant Adjutant General for Air. Each shall
have the rank of Brigadier General. Each
shall remain in office during the pleasure of
the Governor, and shall be entitled to all the
rights, privileges and immunities granted offi-
cers of like rank in the Texas National Guard.
Each shall, before entering upon the duties of
their office, take and subscribe to the oath of
office prescribed for officers of the Texas Na-
tional Guard, which oaths shall be deposited in
the office of the Adjutant General. Each shall
aid the Adjutant General by the performance
of such duties as may be assigned them. In
the case of death, absence, or inability of the
Adjutant General to act, the Assistant Adju-
tant General, senior in rank, shall perform the
duties of the Adjutant General. To be guali-
fied for appointment as Assistant Adjutant
General a person must at the time of his ap-
pointment be serving as a federally recognized
officer, not less than field grade, of the Texas
National Guard, must have previously served
on active duty or active duty for training with
the Army or Air Force and must have complet-
ed at least ten (10) years service as a federally
recognized commissioned officer with an active
unit of the Texas National Guard.

Salary of Adjutant General and Assistant
Adjutants General

Sec. 12. That on and after the passage of
this Act, the salaries of the Adjutant General
and the Assistant Adjutants General shall be
the amounts which are designated in line items
in the biennial appropriation bill.

To Issue Certificates

Sec. 13. On the muster in to the State Mili-
tary Forces of this state of any military unit,
the Adjutant General shall issue to such organ-
ization, a certificate to the effect that such or-
ganization has been duly organized in accord-
ance with the laws and regulations of the Mili-
tary Forces of this state, and that such organi-
zation is entitled to all the rights, powers, priv-
ileges and immunities conferred by such laws
and regulations. Such certificate shall be in
such form as the Adjutant General may pre-
seribe. Such certificate shall be in evidence in
all the courts of this state that the organiza-
tion therein named is duly incorporated.

To Purchase Stores

Sec. 14, The Adjutant General, after the
appropriations are made for that purpose, may
purchase and keep ready for use, or issue to
the military forces of this state, as the best in-
terests of the service may require, such amount
and kind of quartermasters, ordnance, subsist-
ence; medical, signal, engineers, and all other
military stores and supplies as shall be neces-
sary; he shall see that all military stores and
supplies, both the property of this state and
the United States, are properly cared for and
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kept in good order, ready for use; and all ac-
counts which may accrue against this state un-
der the provisions of this Chapter shall, if cor-
rect, be certified and approved by the Adjutant
General and paid out of the State Treasury as
other claims are paid. Any military stores be-
longing to this state which may become unser-
viceable, obsolete, or unfit for further use, may
be disposed of in such manner as the Governor
or Adjutant General may prescribe by regula-
tions or order; and the Adjutant General may
sell or destroy as he may see fit for the best
interests of the service, any unserviceable, or
obsolete, or unsuitable military stores belong-
ing to this state, the sums realized from the
sale thereof to be turned into the State Trea-
sury, or he may in his discretion, exchange
such stores for such other military stores as
the interest of the service may require, for the
use of the State Military Forces of this state.

Acceptance and Expenditure of Public Funds;
Minimum Wage; Regulations

Sec. 15. The Adjutant General may accept
funds from the federal government, either di-
rectly or through another agency, or agencies
of the state or political subdivisions thereof as
gifts, grants, and transfers to be used for the
purposes set out in such gifts, grants, or trans-
fers for any legal purposes of his department.
These funds may be deposited with the State
Treasurer and are to be paid out by him on
properly drawn warrants issued by the Comp-
troller of Public Accounts upon the request of
the Adjutant General and approval of the Gov-
ernor under regulations prescribed by the
Comptroller. Any employee whose salary is
paid from these funds shall receive not less
than the federal hourly minimum wage as pro-
vided in Section 206, the Fair Labor Standards
Act of 1938, as amended.! The Adjutant Gener-
al may make such regulations as he may deem
necessary to control the receipt and disburse-
ments of such funds.

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1; Acts 1973,

63rd Leg., p. 722, ch. 312, § 1, eff. June 11, 1973.]
129 U.S.C.A. § 206.

Art. 5782. Commissioned Officers and Enlist-
ed Men

Term

Sec. 1. All officers of the National Guard
of Texas shall be appointed and commissioned
by the Governor, must be citizens of Texas and
the United States, shall take and subscribe the
official oath and shall otherwise be qualified
for such appointment under current laws and
regulations of the United States. Such offi-
cers shall hold their positions until they shall
have reached the age of sixty-four (64) years,
unless sooner discharged or retired by reason
of resignations, administrative regulations, in-
dividual application, disability or for cause to
be determined by a court-martial or an effi-
ciency board legally convened for that purpose.

Commissions

Sec. 2. All commissions in the military
service of this state shall be in the name and
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by authority of the State of Texas, sealed with
the state seal, signed by the Governor and at-
tested by the Secretary of State, and recorded
by the Adjutant General in a record book kept
in his office for that purpose. No fee for issu-

ing such commissions shall be charged or col-
lected.

Brevet Commissions

Sec. 3. The Governor may, upon the recom-
mendation of their commanding officers, con-
fer brevet commissions of a grade higher than
the ordinary or brevet commissions ever held
by them, upon the officers of the military serv-
ice of this state for gallant conduct, or merito-
rious state military service of not less than
twenty-five (25) years. He may. also confer
upon officers in active service in the military
service of this state, who have previously
served in the Forces of the United States in
time of war, brevet commissions of a grade
equal to'the highest grade in which they pre-
viously served. Such commissions shall carry
with them only such privileges or rights as are
allowed in like cases in the military service of
the United States. o

Company Funds

Sec. 4. The commanding officer of each
company shall be the custodian of the company
fund, and shall receive, safely keep, and prop-
erly disburse, as may be required by the Gover-
nor, all money that may be entrusted to his
care, and to render on June 30 and December
31 of each year, to the Adjutant General, an
itemized statement of all money by him re-
ceived and disbursed for the preceding six (6)
months. ‘

Enlistments, Federal Laws and
Regulations Applicable

Sec. 5. The terms of and requirements for
enlistments and the qualifications for enlist-
ment in the Texas National Guard shall be that
prescribed by the laws of the United States.

Disqualifications

Sec. 6. No minor shall be enlisted without
the written consent of his parents or guardian.
One who has been expelled or dishonorably dis-
charged from military service of this state or
of the United States shall not be eligible for
enlistment or re-enlistment, unless he produces
the written consent to such enlistment of the
commanding officer of the organization from
which he was expelled or dishonorably dis-
charged, and of the commanding officer of the
organization who approved such expulsion or
issued such dishonorable discharge. .

Second Lieutenants

Sec. 7. The Governor may appoint and com-
mission enlisted men, who have served well
and faithfully in the State Military Forces of
this state for a period of not less than twenty-
five (25) years, without examination, second
lieutenants by brevet; provided, such enlisted
men, so appointed and commissioned, shall be
immediately placed on the retired list.

TITLE 94 64

Assighment of Pay

Sec. 8. No assignment of pay by any offi-
cer or an enlisted man shall be valid, except as
otherwise provided by the Governor.

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1.]

Art. 5783. Service and Duties
Goverhor May Call

See. 1. When an invasion of, or an in-
surrection in, this state is made or threatened,
or when the Governor may deem it necessary
for the enforcement of the laws of this state,
he shall call forth the State Military Forces or
any part thereof, to repel, suppress, or enforce
the same, and if the number available is insuf-
ficient, he shall order out such part of the re-
serve militia as he may deem necessary.

Impending Riot

Sec. 2. When there is in any county, city or
town in this state tumult; riot or body of men .
acting together by force with intent to commit
felony, or breach of the peace, or to do violence
to person or property, or by force to break or
resist the laws of this state, or when such tu-
mult, riot, mob or other unlawful act or vio-
lence is threatened and that fact is made to ap-
pear to the Governor, he may issue his order to
any commander of a unit of the State Military
Forces of this state to appear at the time and
place directed, to aid the c¢ivil authorities to
suppress or prevent such violence and in exe-
cuting the laws, provided, whenever the neces-
sity for military aid in preventing or suppress-
ing such violence is immediate and urgent, and
when it is impracticable to furnish such infor-
mation to the Governor in time to secure mili-
tary aid by his order, the district judge of the
judicial distriect in which the disturbance oc-
curs, or the sheriff of such county, or the may-
or of such city or town may call in writing for
aid upon the commanding officer of the State
Military Forces stationed therein, or adjacent
thereto; and the civil officer making the call
shall at once notify the Governor of his action.

Mobilization Order

Sec. 3. The officer to whom the order of
the Governor, or the call of the civil authority,
is directed shall, upon its receipt, forthwith or-
der his command, or such portion thereof as
may be ordered or called for, to parade at the
time and place appointed, and shall immediate-
ly notify the Governor of his action.

Commanding Officer’s Duty

Sec. 4. When such troops have appeared at
the appointed place, the commanding officer
thereof shall obey and execute such general in-
structions, which shall be in writing, if practi-
cable, otherwise verbal instructions given in
the presence of two (2) or more credible wit-
nesses, as he may there and then receive from
the civil authorities charged by law with the
suppression of riot, or tumult or the preserva-
tion of the public peace, but such commanding
officer shall exercise his discretion as to the
proper method of practically accomplishing the
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instructions received. The kind and extent of
force to be used, and the particular means to
be employed to accomplish the object specified
by the civil authority shall be left solely to
such commanding officer.

State Military Forces

Sec. 5. The Governor may order the State
Military Forces, or any part thereof, to assist
the civil authorities in guarding prisoners, or
in conveying prisoners from and to any point
in this state, or discharging other duties in
connection with the execution of the law as the
public interest or safety at any time may re-
quire.

Sale of Arms

Sec. 6. Whenever any part of the State
Military Forces of this state is on active duty
pursuant to the order of the Governor, or call
of civil authority, to aid in the enforcement of
the law, the commanding officer of such troops
may order the closing of any place where arms,
ammunition, dynamite or other explosives are
sold, and forbid the sale, barter, loan or gift of
any said article so long as any of the troops re-
main on duty in such place, or in the vicinity
where such place may be located.

Regular Training

See. 7. Officers and enlisted men of the
State Military Forces of this state shall assem-
ble for and undergo drill, instruction, parades,
marches and such other training as may be au-
thorized by Title 32, United States Code; pro-
vided, however, the Governor of Texas may lim-
it or extend the nature or type of training pre-
sceribed therein and may provide for such other
training as he may see fit.

Active State Service

Sec. 8. The Military Forces of this state,
including the Texas State Guard, when called
into active service of this state in time of war,
insurrection, invasion or imminent danger
thereof, or in the prevention thereof, or in
preparation against the same, or under any
other existing statutory or constitutional au-
thority of this state, shall, during their time of
service, be entitled to and shall receive the
same pay as is now or may hereafter be estab-
lished by the laws for Armed Forces of the
United States; provided, however, that if such
pay is less than the current state per diem, as
authorized in the current appropriations act,
then in that event, members of the Military
Forces of this state ordered or called into the
service of this state shall not receive less than
the current state per diem rate for their state
military service. This amount shall be an emo-
lument for services and considered salary or
base pay. Any food, shelter, or transportation
furnished by the state in association with such
active duty service shall not detract from or in
any way lessen the amount of compensation to
be received by the individual concerned. It is
the intent of the Legislature to use the current
state per diem as a reference point to the emo-
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lument to be received in order that as inflation
ocecurs, it will not be necessary to amend this
statute to provide for increased compensation
to offset the inflation.

Tax Exemptions

Sec. 9. (a) All officers and enlisted men of
the State Military Forces of this state, who
comply with their military duties as prescribed
by this Chapter, shall be entitled to exemption
from the payment of all poll taxes, except the
poll tax prescribed by the Constitution for the
support of the public schools, and exemption
from the payment of any road or street tax.

(b) The following affidavit, sworn to before
a notary public or other person authorized to
administer oaths in the State of Texas, shall
be filed in the county tax assessor-collector’s of-
fice to support exemption prescribed in the pre-
ceding subsection:

“l, ——__, do hereby solemnly swear
or affirm that I am a member in good standing
of the State Military Forces of the State of
Texas.

Subsecribed to and sworn to before me this
day of 19

SEAL

Notary Public in and for
County,

Texas”

Disabled Men

Sec. 10. (a) Every member of the Military
Forces of this state who shall be wounded, dis-
abled, or injured, or who shall contract any
disease or illness, in line of duty while in the
service of this state in case of riot, tumult,
breach of the peace, resistance to process, in-
vasion, insurrection, or imminent danger there-
of, or whenever called upon in aid of the civil
authorities, or when participating in any train-
ing formation or activity under order of the
commanding officer of his unit, or while trav-
eling to or from his place of duty in such in-
stances, shall be entitled to and shall receive,
or be reimbursed for, hospitalization, rehospi-
talization, and medical and surgical care in a
hospital and at his home appropriate for the
treatment of such wounding, disability, injury,
disease or illness, and necessary transportation
incident thereto so long as such wounding, dis-
ability, injury, disease or illness exists, and
shall receive the same pay and allowance
whether in money or in kind, to which he was
entitled at the time when the injury was in-
curred or the disease or illness contracted, dur-
ing the period of his disability but not for
more than a total of twelve (12) months after
the end of his tour of duty.

(b) A member of the Military Forces of the
state who incurs a permanent disability while
performing a military duty as provided in
Subsection (a) of this section is entitled to re-
ceive a compensation based on a percentage of
total disability. In addition to this compensa-
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tion the disabled person shall be entitled to
and shall receive or be reimbursed for hospital-
ization, rehospitalization, and medical and sur-
gical care in a hospital or at his home as ap-
propriate for the treatment of such wounding,
disability, injury, disease or illness, and neces-
sary transportation incident thereto for the du-
ration of his disablement. The Adjutant Gen-
eral of Texas shall appoint at least five per-
sons, including at least one officer of the Med-
ical Corps, to a board of officers which shall
determine the percentage of total disability
and award compensation for the disability, A
person who incurs a permanent disability as
provided in this subsection is entitled to re-
ceive a compensation set by the board of offi-
cers of up to $120 per month plus 1214 percent
of the basic pay of the grade or rank held by
that person at the time the disability was in-
curred. The board of officers shall review
each award of compensation annually on a date
set by the Adjutant General of Texas to deter-
mine whether each award of compensation
should be continued, increased, reduced, or
eliminated. Compensation under this subsec-
tion may not be awarded or paid until the pro-
visions of Subsection (a) have been complied
with.

(¢) If a, member of the Military Forces of
the state dies as a result of injuries or disease
incurred as provided in Subsection (a) of this
section, his estate shall be entitled to any reim-
bursement for which the deceased would have
been entitled and to his acerued pay and allow-
ances and compensation or reimbursement for

actual funeral expenses not to exceed the sum,

of Five Hundred Dollars ($500). His surviving
spouse is entitled to receive a compensation of
$120 per month plus 121, percent of the basic
pay established for the member of State Mili-
tary Forces until the surviving spouse dies or
remarries. If the surviving spouse remarries
and there are surviving children, the children
will receive compensation as follows:

1 child $77 per month to age 18 or when
married or to age 21 if still in
school . .
$110 per month, equally divided,
to age 18 or when married or to
age 21 if still in school

2 children

3 children $143 per month, equally divid-
ed, to age 18 or when married
or to age 21 if still in school

More than  $143 per month plus $28 per

3 children month for each child in excess

of 3, equally divided, to age 18
or when married or to age 21 if
still in school.

If a member of the Military Forces of this
state dies as a result of injuries or disease in-
curred as provided in Subsection (a) of this
section and is not married but is survxv_ed by
children under 18 years of age, the children
are entitled to compensation as enumerated
above. If the surviving spouse of the member
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of the State Military Forces dies and there are
children under age 18, the compensation for
children as set forth ‘in this section will be
payable to the children or guardian. The com-
pensation or reimbursement, as well as the cost
of carrying out the other provisions of this
section, shall be paid out of any funds in the
State Treasury available to or appropriated for
the use of the Military Forces of this state in
the same manner provided for other expendi-
ture of state funds; provided, however, that
no compensation or reimbursement shall be
paid in any case where the same is payable un-
der the provisions of any federal law or regu-
lation, and the claim results from activily re-
lated to the performance of duty or training in
compliance with the provisions of federal law
or regulations.

(d) The Adjutant General shall administer
the provisions of this Act and shall prescribe
such rules and regulations not inconsistent
with law as may be necessary to carry out the
provisions of this Act and the decision as to
whether any wounding, disability, injury, dis-
ease, illness or death is in line of duty or as a
result thereof, shall be made by the Adjutant
General after proper investigation and hearing
pursuant to such regulations as he may pre-
scribe. ‘Further, the Adjutant General shall
have power to make interagency agreements or
contracts with any agency of the state govern-
ment to carry out the provisions of this Act.

Construction as Compensation for Services,
Disabled Men

Sec. 11. The provisions of this Act shall in
no wise be construed to be a gratuity but shall
be construed to be compensation for services
for which each member of the Military Forces
of this state shall be deemed to have bargained
for and considered as a condition of his enlist-
ment and employment.

Transportation, Etc.

Sec. 12. When troops of this state are in
active state duty status the state shall make
suitable provisions for their pay, transporta-
tion, subsistence and quarters under such regu-
lations as the Adjutant General may prescribe.

Exempt From Arrest

Sec. 13. (a) No person belonging to the
Military Forces of this state shall be arrested
while going on duty or returning from any
place at which he may be required to attend
for military duty, except in cases of treason,

felony or breach of the peace.

(b) This Article shall not be construed to
prevent a peace officer from issuing a traffic
summons or citation to appear in court at a
subsequent date which shall not conflict with

such member of the State Military Forces duty
hours. :

[Acts 1063, 58th Leg., p. 209, ch. 112, § 1; Acts 1967

60th Leg., p. 166, ch. 87, § 1, off. Aug. 28, 1967; Acts

%3"!%’] G2nd Leg., p. 1133, ch. 252, § 1, eff. Aug. 30,
71,
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Art. 5784. Arms, Equipment, Etc.

Private Use

See. 1. No officer or enlisted man of the
State Military Forces having property in
charge shall lend for private use, or permit to
be used for any other purpose than the legiti-
mate purpose intended, any public property
that he may be responsible for to the Governor.

Provided by State

See. 2. All organizations shall be provided
by this state with such arms, equipment, books
of instruction and of record and other supplies
as may be necessary for the proper perform-
ance of the duty required of them by this
Chapter. Each organization shall keep such
property in proper repair and in good condi-
tion.

Warrant for Seizure

Sec. 3. Whenever it comes to the knowledge
of the Governor, on the affidavit of a credible
person, that the persons having arms, equip-
ment, or other military property issued by this
state for the use of the military forces of this
state without authority of law, fail or refuse to
deliver up such property, he shall issue his
warrant to the sheriff of the county where
such persons may be or reside, commanding
such sheriff to seize and take into his posses-
sion such arms, equipments, or other military
property, and keep the same subject to the fur-
ther order of the Governor. Any sheriff re-
ceiving such warrant shall without delay exe-
cute the same as directed; and in executing
such warrant he may summon to his aid the
power of the county and any command of the
State Military Forces of this state that may be
convenient.

Sheriff to Collect Arms

Sec. 4. Each sheriff shall, from time to
time, collect such arms or property as may be
liable to loss or in the hands of unauthorized
persons, and such property when -collected
shall be kept safely subject to the order of the
Governor, to whom a report of such collection
shall be made. The official bond of sheriff’s
shall extend to and include the faithful per-
formance of their duties under this and the
preceding Sections.

Exempt From Execution

Sec. 5. Arms, equipments, clothing or other
military supplies issued by this state to organi-
zations or members of the State Military
Forces for military purposes, shall be exempt
from levy and sale by virtue of an execution
for debt, or any other legal proceedings.

Governor to Draw Arms

Sec. 6. The Governor in his official capaci-
ty is authorized to draw from the United
States Government all arms, equipment, muni-
tions, or other military stores to which this
state may, from time to time, be entitled, for
the use of State Military Forces and may exe-
cute such bonds in the name of the state as
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may be necessary or requisite to secure their
issuance.

Storing Arms

Sec. 7. The Governor shall cause all arms,
equipment, munitions, or other military proper-
ty belonging to or under the control of this’
state, to be stored at such points as he may
deem to the best interests of this state.

Uniferm

Sec. 8. The uniform for officers and enlist-
ed men of the State Military Forces of this
state shall be the same as that prescribed for
the Armed Forces of the United States, with
such modifications as the Governor may deem
necessary from time to time. All uniforms and
other military property issued by this state
shall be used for military purposes only, and
when issued shall be receipted for, and kept
and accounted for in such manner as the Adju-
tant General may prescribe.

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1.]

Art. 5785. Oaths

Those who are appointed, enlisted, or drafted
in the active militia or State Military Forces
shall take and subsecribe an oath in the follow-
ing form:

“I, ——___, do solemnly swear that I will
bear true faith and allegiance to the State of
Texas and to the United States of America;
that I will serve them honestly and faithfully
against all their enemies whomsoever, and that
I will obey the orders of the Governor of Texas,
and the orders of the officers appointed over
me, according to the laws, rules and articles
for the government of the Military Forces of
the State of Texas.”

[Acts 1963, 58th Leg., p. 209, c¢h. 112, § 1.]

Art. 5786.  General Provisions
’ Change of Venue

Sec. 1. Any officer or member of the Mili-
‘pary Forces of this state, who is sued for any in-
jury to persons or property done while per-
forming, or endeavoring to perform, any duty
required of him by this law, shall have the
right, and the court in which suit is pending,
upon the application of the person sued, shall
remove the venue of such cause to some court
of competent jurisdiction in another county not
subject to the same or some other disqualifica-
tion; provided, such application is supported
by the affidavit of two credible persons to the
effect that they have good reason to believe
that the defendant cannot have a fair and im-
partial trial before such court.

Assistance

Sec. 2. Each Commissioners Court and the
council or commission of each city or town in’
this state is hereby authorized in their discre-
tion, to appropriate a sufficient sum, not other-
wise appropriated, to pay the necessary expens-
es of the administrative units of the National
Guard of this state located in their respective
counties and in or near their respective cities
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or towns; not to exceed the sum of One Hun-
dred Dollars ($100) per month for such ex-
penses from any one such court, council or
commission for any one organization; and in
addition, in behalf of their respective counties,
cities or towns, to donate, either in fee simple
or otherwise, to the Texas National Guard Ar-
mory Board, or to any one or more of said
units for conveyance to said Board, one or
movre tracts of land as sites upon which to con-
‘struet armories and other buildings suitable
for use by such units; and any and all such
donations heretofore made to said Board are
hereby validated and any such donation hereto-
fore made to any such administrative unit, ei-
ther as a corporation or otherwise, and con-
veyed or to be conveyed to said Board, is here-
by validated. Administrative unit as referred
to in this Section means a company or squad-
ron size organization or a separately adminis-
tered or located platoon or flight.

Right of Way on Street

Sec. 3. The commanding officer of any por-
tion of the State Military Forces of this state,
parading or performing any military duty in
any street or highway, may require any or all
persons in such street or highway to yield the
right-of-way to such State Military Forces;
provided, that the carriage of the United
States mails, the legitimate functions of the
police and the progress and operations of hos-
pital ambulances, fire engines and fire depart-
ments shall not be interfered with thereby.

Gambling, Etc. .

Sec. 4. The commanding officer upon. any
occasion of duty may place in arrest, during
the continuance thereof, any person who shall
trespass upon the camp ground, parade ground,
armory or other place devoted to such duty, or
shall in any way or manner interrupt or molest
the orderly discharge of duty by those under
arms, or shall disturb or prevent the passage
of troops going to and returning from any
duty. He may prohibit and prevent the hold-
ing of huckster or auction sales, and all gam-
bling within the limit of .the post, camp
ground, place of encampment, parade, or drill
under his command. And he may, in his dis-

cretion, abate as a common nuisance all such
sales.

Iinsurrection

Sec. 5. Whenever any portion of the mili-
tary forces of this state is employed in aid of
the civil authority, the Governor, if in his
judgment the maintenance of law and order
will thereby be promoted may, by proclamation,
declare the county or city in which the troops
are serving, or any special portion thereof, to
be in a state of insurrection.

Foreign Troops

Sec. 6. No armed military force from an-
other state, territory or district shall be per-
mitted to enter this state without the permis-
slon of the Governor, unless such force is a
part of the United States Armed Forces.
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Secs. 7, 8. Repealed by Acts 1965, 59th
Leg., p. 1601, ch. 690, § 3.

[Acts 1963, 58th Leg., p. 209, ch. 112, § 1; Acts 1965,
59th Leg., p. 1601, ch. 690, § 3.]

Art. 5787. Veterans County Service Office

Veterans County Service Office v

See. 1. (a) Creation, maintenance, salaries.
The office of Veterans County Service Office
is hereby created. When the Commissioners
Court of a county shall determine that such an
office is a public necessity in order that those
residents of a county who have served in the
armed forces may promptly properly and right-
fully obtain the benefits to which they are en-
titled, it shall, by a majority vote of the full
membership thereof, maintain and operate such
an office and shall appoint a Veterans County
Service Officer and such Assistant Veterans
County Service Officers as shall be deemed
necessary by the county Commissioners Court.
Such Veterans County Service Officer and/or
Assistant Veterans County Service Officers,

‘shall receive a salary fixed by the county Com-

missioners Court, to be paid in equal monthly
installments out of the general funds of the
county and all salaries and travel expense, in-
cluding all necessary expenses in connection
with attendance of Service Officers schools
and conferences of such Veterans County Serv-
ice Officer and/or Assistant Veterans County
Service Officers and all salaries of the person-
nel of such office and other expenses of such
office shall be paid on order of the Commis-
sioners Court; provided, however, that no sala-
ry paid to any such Veterans County Service
Officer shall exceed the sum of Four Hundred
and Seventy-five Dollars ($475) per month and
no salary paid to any such Assistant Veterans
County Service Officer shall exceed the sum of
Three Hundred and Fifty Dollars ($350) per
month; and provided further, that the popula-
tion of the county, and the number of ex-serv-
ice men and women in the county, shall defi-
nitely be taken into account in fixing the sala-
ry of the Veterans County Service Officer, and
such Assistant Veterans County Service Offi-
cers as may be appointed.

(b) Appointment of officers, term, qualifica-
tions. Such Veterans County Service Officer
and/or Assistant Veterans County Service Of-
ficers, shall, if so appointed, serve for the re-
mainder of the current county fiscal year dur-

- ing which they are appointed and thereafter

shall be appointed for and serve for, a term of
two (2) years, unless sooner removed for cause
by the appointing authority. Such Veterans
County Service Officer and such Assistant
Veterans County Service Officer shall be qual-
ified by education and training for the duties
of such office. They shall be experienced in
the law, regulations, and rulings of the United
States Veterans Administration controlling
cases before them, and shall themselves have
served in the active Military, Naval or other
Armed Forces or Nurses Corps of the United
States or Canada during the Spanish American
War, World War I, World War II, the Korean
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War (commonly referred to as the Korean Con-
flict or the Korean Police Action) or during
the period from July 1953 through the Viet
Nam conflict, for a period of at least four (4)
months or, if less than four (4) months have a
service-connected disability, and have been
honorably discharged from such service, or a
widowed Gold Star Mother or un-remarried
widow of a serviceman or veteran whose death
resulted from service, and shall have been giv-
en a certificate of approval by the Veterans
Affairs Commission, and/or a letter of approv-
al from the State Commander of a veterans or-
ganization chartered by Congress; provided
however, that lack of such certificate or letter
shall not disqualify a person otherwise quali-
fied. A statement showing that applicant pos-
sess the above necessary qualifications shall be
. filed with the county Commissioners Court at
or before the time said appointments are made,
and the. filing thereof shall be a condition
precedent to such appointment.

(¢) Duties, fees forbidden. The duty of the
Veterans County Service Officer and/or the
Agsistant Veterans County Service Officer
shall be to aid all residents of the county
and/or counties providing for such officers
who served in the Military, Naval, or other
Armed Forces or Nurses Corps of the United
States during any war or peacetime enlistment,
and/or veterans and/or orphans and/or de-
pendents in preparing, submitting and present-
ing any claim against the United States or any
state, for compensation, hospitalization, insur-
ance or other ifem or benefits to which they
may be entitled under the existing laws of the
United States, or of any state, or such laws as
may hereafter be enacted, pertinent thereto. It
shall also be their duty to defeat all unjust
claims that may come to their attention. No
fees, either directly or indirectly, for any serv-
ice rendered by such Veterans County Service
Officer and/or Assistant County Service Offi-
cer shall be charged of applicant, nor shall
they permit the payment of any fee by appli-
cant to any third person for services that
might be rendered by them, nor seek to influ-
ence the execution of a power of attorney to
one national service organization over that of
another.

(d) Entry into records of institutions. Said
officers shall be given official entry into
records of the eleemosynary and penal institu-
tions of the State of Texas under the rules and
regulations of the Board of Control governing
eleemosynary institutions, and under the rules
and regulations of the Texas Department of
Corrections governing the Texas Prison Sys-
tem, for the purpose of determining the status
of any person confined therein in regard to
%{13{1 benefit to which such person may be enti-

ed.

(e) Joint employment by two or more coun-
ties. The Commissioners Court of any county
may make an arrangement or agreement with
one or more other contiguous counties whereby
all such counties, parties to the  arrangement
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or agreement, may jointly employ and compen-
sate a Veterans County Service Officer under
the provisions of this Act, in which event the
amount of compensation which would be paid
by each such county under said agreement and
the travel and such other miscellaneous ex-
penses authorized by the Commissioners Court’
which would be paid by each such county under
said agreement, shall be expressly stipulated in
said agreement and said office shall be estab-
lished and said arrangement and agreement en-
tered into and such officers appointed and em-
ployed by a majority vote of the full member-
ship of the county Commissioners Court of the
respective counties who are parties to said ar-
rangement and agreement. .

Veterans Education; State Treasurer Authorized to
Accept Funds from Veterans Administration;
Disposition

Sec. 2. Pursuant to and in compliance with
Public Law 679, 79th Congress, to authorize
the Veterans Administration, to reimburse
state and local agencies for expenses incurred
in rendering services in connection with the
administration of ecertain training programs
for veterans and for other purposes, the State
Treasurer of the State of Texas is hereby au-
thorized to accept such funds or moneys as
may be tendered or granted by the Veterans
Administration to the Adjutant General of the
State of Texas for the use and benefit of the
State Approval Agency for Veterans Education
under Public Law 346 for salaries and travel-
ing expense of supervisors, inspectors, and sec-
retarial or administrative help, or for such oth-
er expenses as may be necessary in establish-
ing the training program for veterans of World
War II. When such funds or moneys are re-
ceived by the State Treasurer, he shall deposit
same to the credit of the State Approval Agen-
¢y for Veterans Education under Public Law
346, Account in the General Revenue Fund of
the state. In order that the Director, State
Approval Agency for Veterans Education un-
der Public Law 346, may establish the training
program immediately, there is hereby appropri-
ated out of the General Revenue Fund of the
State of Texas not otherwise appropriated the
sum of Fifty-five Thousand Dollars ($55,000)
to the Adjutant General for the use and benefit
of the Director, State Approval Agency for
Veterans Education under Public Law 346;
and in addition thereto, any and all of such
funds or moneys as may be received and de-
posited in the State Treasury from the Veterans
Administration are hereby appropriated to the
Adjutant General’s Department for the use and
benefit of the Director, State Approval Agency
for Veterans Education under Public Law 346,
for the specific purpose authorized by and un-
der Public Law 679, 79th Congress. Any bal-
ance of the Fifty-five Thousand Dollars ($55,-
000) herein appropriated at the end of the
term for which the Veterans Administration
program exists shall revert to the General Rev-
enue of the State of Texas. Any and all mon-
eys appropriated hereunder shall be disbursed
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in compliance with the same rules, riders and
limitations as control the disbursement of
funds under the current Departmental Appro-
priation Bill.

Veterans Affairs Commission

Sec. 3. (a) Declaration of purpose: It is
hereby declared that the purpose of this Act is
to take care of the tremendous increase in vet-
erans population in the State of Texas, which
has resulted from the Spanish-American War,
World War I, World War II and other wars in
which residents of the state have participated,
by giving proper care and assistance to Texas
veterans of all wars.

(b) Creation, membership: There is hereby
created and established by this Act, a Veterans
Affairs Commission of the State of Texas. The
Commission shall be composed of five (5)
members who shall be appointed by the Gover-
nor, with the advice, consent and .confirmation
of the Senate. The members of the Commis-
sion and all male personnel are to be veterans
of the Spanish-American War, World War I,
World War II, or of other wars.in which the
United States participated. They shall have
received honorable discharges from the service
of the United States; shall be citizens and
bona fide residents of the State of Texas, and
at least three (3) members of the Commission
shall have been finally separated from the
service under honorable conditions as an en-
listed man. No two (2) members of the Com-
mission shall reside in the same Senatorial
District, and not more than one (1) shall be
from a Senatorial Distriet composed of one (1)
county. The Commission shall continue in of-
fice, as designated by the Governor at the time
of appointment, through the last day of the
second, fourth and sixth calendar years respec-
tively following the effective date of this Act.
The successors of members initially appointed
shall be appointed for terms of six (6) years in
the same manner as the members originally ap-
pointed under this Act, except that any person
appointed to fill a vacancy occurring prior to
the expiration of the term for which his prede-
cessor was appointed, shall be appointed only
for the remainder of such term. Wach member
shall serve until the appointment and qualifi-
cation of his successor. Each member shall
serve without pay, except he shall be paid the
sum of Twenty-Five Dollars ($25) per diem for
regular and called meetings of the Commission
and shall be reimbursed for actual and neces-
sary expenses incurred by him and authorized
by the Commission.

{¢) Duties. It shall be the duty of the Com-
mission to: .

(1) Make a compilation of the laws, fed-

eral, state and local, enacted for the bene-

fit of members of the Armed TForces; for
veterans and their families and depend-
ents; collect data and information as to
services and facilities available to veter-
ans; to cooperate with veterans service
agencies throughout the state; to inform
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members of the Armed Forces, veterans,
their families and dependents, and military
and civilian authorities regarding the exis-
tence or availability of (i) educational
training and re-training facilities; - (ii)
health, medical, rehabilitation and housing
services and facilities; (iii) employment
and re-employment services; (iv) provi-
sions of federal, state and local laws af-
fording rights, privileges, and benefits to
members of the Armed Forces, veterans,
their families, and dependents; and (v)
other matters of similar, related or appro-
priate nature.

(2) Assist veterans and their families

. and dependents in presentation, proof ‘and

establishment of such claims, privileges,

rights and other benefits as they may have
under federal, state or local laws.

(3) Cooperate with all national, state
and local governmental and private agen-
cies securing services or any benefits to
veterans, their families and dependents.

(4) Investigate abuses or exploitation of
veterans, their families or dependents, to
correct where possible, and to recommend
legislation where necessary for full correc-
tion.

(5) Coordinate the services and activi-

ties of all state departments or divisions

- having services and resources affecting

veterans, their families or their depend-
ents. N

(6) Cooperate with and assist in train-
ing of county service officers. No fees, ei-
ther directly or indirectly, shall be
charged applicant for any service rendered
by the Veterans Affairs Commission, nor
shall the Commission permit the payment
of any fee by applicant to any third person
for services that may be rendered.

(d) Organization, meeting, reports. = The
Commission shall, within thirty (30) days after
its appointment, organize, adopt a seal and
make such rules and regulations for its admin-
istration as it may deem necessary and may
from time to time amend such rules and regu-
lations. At the organization meeting, the Com-
mission shall elect from among its members a
chairman, a vice-chairman, and a secretary to
serve for one (1) year, and annually thereafter
shall elect such officers who shall serve until
their successors are appointed and qualified.
Three (3) members shall constitute a quorum
and no action shall be taken by less than a ma-
jority of the Commission. The Commission
shall hold regular meetings at least once in ev-
ery three (3) months. At the initial meeting,
the regular meeting dates and places shall be
fixed. Special meetings may be called as pro-
vided by the rules and regulations. The Com-
mission shall on or about December first of
each year make a written report to the Gover-
nor giving a summary of its proceedings dur-
Ing the preceding fiscal year and such other
information deemed necessary or useful. The
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fiscal year of the Commission shall conform to
the fiscal year of the state.

(e) Offices and expenses. Suitable offices
and office equipment shall be provided by the
State of Texas for the Veterans Affairs Com-
mission in the City of Austin. The Commission
may incur the necessary expenses for office
furniture, stationery, printing, incidentals, and
other expenses necessary to perform its work,
and sufficient office personnel, stenographers,
typists, and clerical help shall be employed to
maintain the efficient operation of the office.
The Commission shall be authorized to pay the
expenses provided in paragraph (e) "hereof
from the appropriation hereinafter transferred
to the Commission.

(f) Executive Director. The Commission
shall employ a well-qualified Executive Diree-
tor. He shall be appointed with due regard to
his fitness by past experience and training and
should be well-qualified to administer the poli-
cies of the Commission. He shall devote his
entire time to the duties of the office, as pre-
seribed by this Act, and shall not actively en-
gage or be employed in any other business, vo-
cation, or profession while serving as Execu-
tive Director. The Director shall be responsi-
ble for placing into operation the policies and
instructions promulgated by the Veterans Af-
fairs Commission, and shall serve as Executive
Officer of the Commission, but he shall not
have the power to vote. The Director shall be
in charge of the offices of the Commission,
shall direct the paid personnel of the Commis-
sion, and be responsible to the Commission for
all reports, data, and so forth, required by the
Commission.

(g) Assistant Directors. There shall be em-
ployed by the Commission, upon recommenda-
tion of the Executive Director, fwo (2) assist-
ant directors who shall, by training and experi-
ence, be well-qualified to perform the duties
assigned to them, and one (1) of whom must
have been finally separated from the service
under honorable conditions as an enlisted man.
One (1) assistant director, in addition to other
duties, which may be assigned to him by the
Commission, shall subject to the supervision
and control of the Commission and the Execu-
tive Director, be in charge of claims and shall
assist in such manner as the Commission may
deem proper in the coordination of veterans
claims work throughout the state. One (1) as-
sistant director, in addition to such other du-
ties as may be assigned to him by the Commis-
sion, shall be in charge of records, contracts,
and coordination of the various agencies per-
taining to veterans affairs.

(h) State Approval Agency for Veterans Ed-
“ucation. The State Approval Agency for Vet-
erans Education, as established by the Gover-
nor, under terms of United States Public Law
346, Acts of the 78th Congress and Public Law
679, Acts of the 79th Congress, shall be at-
tached to the Veterans Affairs Commission for
administration only. Policies for the adminis-

Art. 5787

tration of the training program for veterans
have been established in a contract signed by
the Governor, in behalf of the state, and the
Veterans Administration of the United States.
Under the terms of this agreement, the Direc-
tor of this Agency is named by the Governor.
The Agency is hereby attached to the Veterans

"Affairs Commission  for administration pur-

poses only. Under agreement with the Veter-
ans Administration, the government of the
United States pays salaries and travel expenses
of personnel engaged in the fraining program.
Incidental expenses for the operation of the
Agency, such as postage, stationery, telephone
and telegraph, and other contingent expenses,
shall be paid by the Veterans Affairs Commis-
sion from funds appropriated for the purpose
by the Legislature.

(i) Powers of Director and assistants.” The
Executive Director, and the assistant directors
to be appointed under this Act shall have pow-
er to administer oaths, certify under the seal
of the Commission to official acts, take deposi-
tions within or without the State of Texas, as
now provided by law, and compel the produec-
tion of pertinent books, accounts, records and
documents. :

(j) Term of Director and assistants. The
Director and the assistant directors and all
representatives and employees appointed under
this Act shall serve subject to the will of the
Commission,

(k) Intent. It is the intent and purpose of
this Act that the functions heretofore per-
formed by the State Service Office of the
State of Texas shall be absorbed by the Veter-
ans Affairs Commission, as created herein.

(1) Appropriations. At such time as the
functions and services now performed by the
Veterans State Service Officer, are taken over
and absorbed by the Veterans Affairs Commis-
sion hereby created, then all unexpended bal-
ances in all funds heretofore and hereafter ap-
propriated to the Veterans State Service Of-
fice are hereby reappropriated to the Veterans
Affairs Commission, to be expended in accord-
ance with the provisions of the departmental
appropriation bill, making the appropriation to
the Veterans State Service Office provided
that the Veterans Affairs Commission shall
have the authority to change within the total
amounts appropriated herein the designation of
service officers and assistant service officers
and their reassignment to conform with any
changes in the location of Veterans Adminis-
tration regions, veterans hospitals, and similar
establishments, and be it further provided, that
the assistant service officers designated in the
available appropriation may be authorized to
handle any and all veterans claims as ordered
by the Veterans Commission.
fAets 1963, 58th Leg., p. 209, ¢h. 112, § 1: Acts 1965,
59th Leg., p. 604, ch. 298, § 1; Acts 1967, 60th Leg.,
. 282, ¢h. 133, §§ 1. 2, eff. May 5, 1967.]
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Art. 5788. Texas Code of Military Justice

PART I. GENERAL PROVISIONS
Definitions
Sec. 101. In this Aect, unless the context

otherwise requires:

(1) “State military forces” means the
National Guard of the state, as defined in
Section 101(3) of Title 32, United States
Code, the organized Naval Militia of the
state and any other militia or military
forces organized under the laws of the
state.

(2) “Officex”
warrant officer.

(3) “Commissioned Officer” includes a
commissioned warrant officer of the naval
militia.

(4) “Commanding Officer”
only commissioned officers.

(5) “Superior Commissioned Officer”
means a commissioned officer superior 1n
rank or command.

(6) “Enlisted member” means a person
in an enlisted grade.

(7) “Grade” means a step or degree, in
a gladuated scale of office or military
rank, that is established and designated as
agr ade by law or regulation.

(8) “Rank” means the order of preced-
ence among members of the state military
forces.

(9) “Active state duty” means all duty
authorized under the Constitution and
laws of the State of Texas and all training
authorized under Title 32, United States
Code.

(10) “Judge Advocate” means any com-
missioned officer who is a member of the
bar of the highest court of this state, who
is designated to perform legal duties of a
command.

(11) “Military Court” means a court-
martial, a court of inquiry, or a provost
court.

(12) “Law officer” means an official of
a general court-martial detailed in accord-
ance with Section 505 of this Act.

(13) “Law specialist” means a commis-
sioned officer of the naval militia of the
state designated for special duty (law).

(14) “Legal officer” means any commis-
sioned officer of the organized naval mili-
tia of the state designated to perform legal
duties for a command. He shall be a mem-
ber of the State Bar of Texas.

(15) “State judge advocate” means the
commissioned officer responsible for su-
pervising the administration of military
justice in the state military forces.

(16) “Accuser” means a person who
signs and swears to charges, any person
who directs that charges nominally be
signed and sworn to by another, or any
person who has an interest other than an

means commissioned or

includes
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official interest in the prosecution of the
accused.

(17) “Military” refers to any or all of
the armed forces.

(18) “Convening authority” includes, in
addition to the person whoe convened ‘the
court, a commissioned officer commanding
for the time being, or a successor in com-

mand.

(19) “May” is used in a permissive
sense.

(20) “Shall” is used in an imperative
sense.

(21) “Code” means this Act.
Persons Subject to This Code

Sec. 102. This Code applies to all members
of the state military forces who are not in fed-
eral service.

Jurisdiction to Try Certain Personnel

Sec. 108. (a) Each person discharged from
the state military forces who is later charged
with having fraudulently obtained his dis-
charge is, subject to Section 708, subject to
trial by court-martial on that charge and is,
after apprehension, subject to this Code while
in custody of the military for that trial. Upon
conviction of that charge he is subject to trial
by court-martial for all offenses under this
Code committed before the fraudulent dis-
charge. :

(b) No person who has deserted from state
military forces may be relieved from amenabili-
ty to the jurisdiction of this Code by virtue of
a separation from any later period of service.

Dismissal of Commissioned Officer

Sec. 104. (a) If any commissioner officer,
dismissed by order of the Governor, makes a
written application for trial by court-martial,
setting forth, under oath, that he has been
wrongfully dismissed, the Governor, as soon as
practicable, shall convene a general court-mar-
tial to try that officer on the charges on which
he was dismissed. A court-martial so con-
vened has jurisdiction to try the dismissed of-
ficer on those charges, and he shall be consid-
ered to have waived the right to plead any
Statute of Limitations applicable to any of-
fense with which he is charged. The court-
martial may, as part of its sentence, adjudge
the affirmance of the dismissal, but if the
court-martial acquits the accused he shall re-
tain his status in the Texas Military Forces,

(b) If the Governor fails to convene a gener-
al court-martial within six (6) months from
the presentation of an application for trial un-
der this Code, the Adjutant General of Texas,
or his designee, acting on behalf of the Gover-
nor, shall substitute for the dismissal ordered
by the Governor a form of discharge autho-
rized for administrative issue.

(e) If a discharge is substituted for a dis-
missal under this Code, the Governor alone
may vreappoint the officer to such commis-
sioned grade and with such rank as, in the
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opinion of the Governor, that former officer
would have attained had he not been dismissed.
The reappointment of such a former officer
may be made only if a vacancy is available un-
der applicable tables of organization. All time
between the dismissal and the reappointment
shall be considered as actual service for all
purposes.

(d) If an officer is discharged from the
state military forces by administrative action
or by board proceedings under law, he has no
right to trial under this Section.

Territorial Applicability of the Code

Sec. 105. (a) This code applies throughout
the state. It also applies to all persons other-
wise subject to this Code while they are serv-
ing outside the state, and while they are going
to and returning from such service outside the
state, in the same manner and to the same ex-
tent as if they were serving inside the state.

(b) Courts-martial and courts of inquiry
may be convened and held in units of the state
military forces while those units are serving
outside the state, with the same jurisdiction
and power as to persons subject to this Code as
if the proceedings were held inside the state,
and offenses committed outside the state may
be tried and punished either inside or outside
the state.

Judge Advocates and Legal Officers

Sec. 106. (a) The Governor, on the recom-
mendation of the Adjutant General, shall ap-
point a commissioned officer of the state mili-
tary forces as State Judge Advocate. To be el-
igible for appointment, a commissioned officer
must be a member of the bar of the highest
court of the State of Texas and must have been
a member of the bar of the state for at least
five (5) years.

(b) The Adjutant General may appoint as
many judge advocates as he considers neces-
sary. To be eligible for appointment a judge
advocate must be a commissioned officer of the
state military forces and a member of the bar
of the highest court of the State of Texas.

(¢) The State Judge Advocate or his assist-
ants shall make frequent inspections in the
field in supervision of the administration of
military justice. :

(d) Convening authorities shall at all times
communicate directly with their judge advo-
cates or legal officers in matters relating to
the administration of military justice; and the
judge advocate or legal officer of any com-
mand is entitled to communicate directly with
the judge advocate or legal officer of a superi-
or or subordinate command, or with the State
Judge Advocate.

(e) No person who has acted as member, law
officer, trial counsel, assistant trial counsel,
defense counsel, assistant defense counsel, or
investigating officer, or who has been a wit-
ness for either the prosecution or defense, in
any case may later act as Judge Advocate or
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legal officer to any reviewing authority upon
the same case.

PART II. APPREHENSION AND
RESTRAINT
Apprehension
Sec. 201. (a) Apprehension is the taking of

a person into custody.

(b) Any person authorized by this Code, or
by regulations issued under it, to apprehend
persons subject to this Code, any marshal of a
court-martial appointed pursuant to the provi-
sions of this Code, and any peace officer au-
thorized to do so by law, may do so upon rea-
sonable belief that an offense has been commit-
ted and that the person apprehended committed
it. '

(c) Commissioned officers, warrant officers,
petty officers and noncommissioned officers
have authority to quell quarrels, frays, and dis-
orders among persons subject to this Code and
to apprehend persons subject to this Code who
take part therein.

Apprehension of Deserters

Sec. 202. Any civil officer having authority
to apprehend offenders under the laws of the
United States or of a state, territory, common-
wealth, or possession, or the District of Colum-
bia may summarily apprehend a deserter from
the state military forces and deliver him into
the custody of the state military forces.

Imposition of Restraint

Sec. 203. (a) Arrest is the restraint of a
person by an order, not imposed as a punish-
ment for an offense, directing him to remain
within certain specified limits. Confinement is
the physical restraint of a person.

(b) An enlisted member may be ordered into
arrest or confinement by any commissioned of-
ficer by an order, oral or writien, delivered in
person or through other persons subject to this
Code or through any person authorized by this
Code to apprehend persons. A commanding of-
ficer may authorize warrant officers, petty of-
ficers, or noncommissioned officers to order
enlisted members of his company or subject to
his authority into arrest or confinement.

(¢) A commissioned officer or warrant offi-
cer may be ordered apprehended or into arrest
or confinement only by a commanding officer
to whose authority he is subject, by an order,
oral or written, delivered in person or by an-
other commissioned officer. The authority to
order such persons apprehended or into arrest
or confinement may not be delegated.

(d) No person may be ordered apprehended
or into arrest or confinement except for proba-
ble cause.

(e) This Section does not limit the authority
of persons authorized to apprehend offenders
to secure the custody of an alleged offender
until proper authority may be notified.
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Restraint of Persons Charged With Offenses

Sec. 204. Any person subject to this Code
charged with an offense under this Code shall
be ordered into arrest or confinement, as ecir-
cumstances may require; but when charged
with only an offense normally tried by a sum-
mary court-martial, such person shall not ordi-
narily be placed in confinement. When any
person subject to this Code is placed in arrest
or confinement prior to trial, immediate steps
shall be taken to inform him of the specific
wrong of which he is accused and to try him or
to dismiss the charges and release him.

Confinement in Jails

Sec. 205. Persons confined other than in a
guardhouse, whether before, during or after

trial by a military court, shall be confined in

civil jails.
Reports and Receiving of Prisoners

Sec. 206. (a) No provost marshal, com-
mander of a guard, master at arms, warden,
keeper, or officer of a city or county jail or
any other jail, designated under Section 205 of
this Code, may refuse to receive or keep any
prisoner committed to his charge, when the
committing person furnishes a statement,
signed by him, of the offense charged against
the prisoner. .

(b) Every commander of a guard, master at
arms, warden, keeper or officer of a city or
county jail or of any other jail, designated un-
der Section 205 of this Code, to whose charge a
prisoner is committed shall, within twenty-four
(24) hours after that commitment or as soon
as he is relieved from guard, report to the com-
manding officer of the prisoner the name of
the prisoner, the offense charged against him,
and the name of the person who ordered or au-
thorized the commitment.

Punishment Prohibited Before Trial

Sec. 207. Subject to Section 803, no person,
while being held for trial or the result of trial,
may be subjected to punishment or penalty oth-
er than arrest or confinement upon the charges
pending against him, nor shall the arrest or
confinement imposed upon him be any more
rigorous than the circumstances require to in-
sure his presence, but he may be subjected to
minor punishment during that period for in-
fractions of discipline.

Delivery of Offenders to Civil Authorities

Sec. 208. (a) Under such regulations as
may be prescribed under this Code a person
subject to this Code who is on active state duty
who is accused of an offense against civil au-
thority may be delivered, upon request, to the
civil authority for trial.

(b) When delivery under Section 208 is
made to any civil authority of a person un-
dergoing sentence of a court-martial, the deliv-
ery, if followed by conviction in a civil tribu-
nal, interrupts the execution of the sentence of
the court-martial, and the offender, after hav-
ing answered to the civil authorities for his of-
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fense, shall, upon the request of competent mil-
itary authority, be returned to military custody
for the completion of his sentence.

PART III. NON-JUDICIAL PUNISHMENT

Commanding Officer’s Non-Judicial Punishment

Sec. 301. (a) Under such regulations as
the Governor may prescribe, limitations may be
placed on the powers granted by this Article
with respect to the kind and amount of punish-
ment authorized, the categories of commanding
officers and warrant officers exercising com-
mand authorized to exercise those powers, trial
by court-martial to which the case may be re-
ferred upon such a demand. However, except
in the case of a member attached to or em-
barked in a vessel, punishment may not be im-
posed upon any member of the armed forces
under this Article if the member has, before
the imposition of such punishment, demanded
trial by court-martial in lieu of such punish-
ment. Under similar regulations, rules may be
prescribed with respect to the suspension of
punishments authorized hereunder. If autho-
rized by regulations of the Governor, the Gov-
ernor or an officer of general or flag rank in

. command may delegate his powers under this

Article to a principal assistant.

_(b) Subject to subsection (a) of this Sec-
tion, any commanding officer may, in addition
to or in lieu of admonition or reprimand, im-
pose one or more of the following disciplinary
punishments for minor offenses without the in-
tervention of a court-martial:

(1) upon officers of his command;

_(A) restriction to certain specified
limits with or without suspension from
duty, for not more than thirty (30) con-
secutive days;

(B) if imposed by the Governor, the
commanding officer of a force of the
state military forces or the command-
ing general of a division or a wing;

(1) a}'l'est in quarters for not more
than thirty (30) consecutive days;

(ii) fine or forfeiture of pay and al-
lowances for not more than Seventy-
five Dollars ($75) ;

i (iii) restriction to certain specified
limits, with or without suspension
from duty, for not more than sixty
(60) consecutive days;

(iv) detention of not more than
one-half of one month’s pay per month
for three (3) months;

(2) upon other personnel of his com-
mand;

(A) if imposed upon a person at-
tached to or embarked in a vessel, con-
finement for not more than three (3)
consecutive days;

(B) correctional custody for not
more than seven (7) consecutive days.
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(i) fine or forfeiture of pay and al-
lowances for not more than Ten Dol-
lars ($10);

(C) reduction to the next inferior
pay grade, if the grade from which
demoted is within the promotion au-
thority of the officer imposing the re-
duction or any officer subordinate to
the one who imposes the reduction;

(D) extra duties including fatigue
or other duties, for not more than thir-
ty (30) days, which need not be con-
secutive, and for not more than two
(2) hours per day, holidays included;

(E) restriction to certain specified
limits, with or. without suspension
from duty for not more than thirty
(30) consecutive days;

(F) detention of not more than four-
teen (14) days pay;

(G) if imposed by an officer of the
grade of major or lieutenant command-
er, or above;

(i) the punishment authorized un-
der subsection (b)(2)(A);

(ii) correctional custody for not
more than thirty (30) consecutive
days;

(iii) fine or forfeiture of pay and
allowances for not more than Seven-
ty-five Dollars ($75).

(iv) reduction fo the lowest or any
intermediate pay grade, if the grade
from which demoted is within the pro-
motion authority of the officer impos-
ing the reduction or any officer subor-
dinate to the one who imposes the re-
duction, but an enlisted member in a
pay grade above E-4 may not be re-
duced more than two (2) pay grades;

(v) extra duties, including fatigue
or other duties, for not more than for-
ty-five (45) days which need not be
consecutive and for not more than two
(2) hours per day, holidays included;

(vi) restriction to certain specified
limits with or without suspension
from duty, for not more than sixty
(60) consecutive days;

(vii) detention of not more than
one-half (1) of one (1) months pay
per month for three (3) months.

Detention of pay shall be for a stated
period of not more than one (1) year
but if the offender’s term of service
expires earlier, the detention shall ter-
minate upon that expiration. No two
(2) or more of the punishments of ar-
rest in quarters, correctional custody,
extra duties, and restriction may be
combined to run consecutively in the
maximum amount imposable for each.
Whenever any of those punishments
are combined to run consecutively,
there must be an apportionment. In
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_addition, fine or forfeiture of pay may

not be combined with detention of pay
without an apportionment. For the
purposes of this subsection ‘“correc-
tional custody” is the physical re- -
straint of a person during duty or non-
duty hours and may include extra du-
ties, fatigue duties, or hard labor. If
practicable, correctional custody will
not be served in immediate associa-
tion with persons awaiting trial or held
in confinement pursuant to trial by
courts-martial. '

(¢) An officer in charge may impose upon
enlisted members assigned to the unit of which
he is in charge such of the punishments autho-
rized under subsection (b)(2)(A)~(G) as the
1governor may specifically prescribe by regula-

ion. :

(d) The officer who imposes the punishment
authorized in subsection (b) or his successor
in command, may, at any time, suspend proba-
tionally any part or amount of the unexecuted
punishment imposed and; may suspend proba-
tionally a reduction in grade or fine or forfei-
ture imposed under subsection (b),.whether or
not executed. In addition, he may, at any time,
remit or mitigate any part or amount of the
unexecuted punishment imposed and may set
aside in whole or in part the punishment,
whether executed or unexecuted; and restore
all rights, privileges, and property affected.
He may also mitigate reduction in grade to
fine or forfeiture or detention of pay.

When mitigating:

(1) arrest in quarters to restriction, or

(2) extra duties to restriction,
the mitigated punishment shall not be for a
greater period than the punishment mitigated.
When mitigating forfeiture of pay to detention
of pay, the amount of the detention shall not be
greater than the amount of the forfeiture.
When mitigating reduction in grade to fine,
forfeiture or detention of pay, the amount of
the fine, forfeiture or detention shall not be
greater than the amount that could have been
imposed initially under this Article by the of-
ficer who imposed the punishment mitigated.

(e) A person punished under this Article
who considers his punishment unjust or dispro-
portionate to the offense may, through the
proper channel, appeal to the next superior au-
thority. The appeal shall be promptly forward-
ed and decided, but the person punished may in
the meantime be required to undergo the pun-
ishment adjudged. The superior authority may
exercise the same powers with respect to the
punishment imposed as may be exercised under
subsection (d) by the officer who imposed the
punishment. Before acting on an appeal from
a punishment of:

(1) arrest in quarters’ for more than
seven (7) days;

(2) forfeiture of more than seven (7)
days pay:
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(8) reduction of one (1) or more pay
grades from the fourth (4th) or a higher
pay grade;

(4) extra duties for more than fourteen
(14) days; .

(5) restriction of more than fourteen
(14) days pay;

(6) detention of more than fourteen
(14) days pay;

the authority who is to act on the appeal shall
refer the case to a judge advocate or legal of-
ficer of the state military forces for considera-
tion and advice, and may so refer the case upon
appeal from any punishment imposed under
subsection (b).

(f) The imposition and enforcement of disei-
plinary punishment under this Article for any
act or omission is not a bar to trial by court-
martial for a serious crime or offense growing
out of the same act or omission, and not prop-
erly punishable under this Article, but the fact
that a disciplinary punishment has been en-
forced may be shown by the accused upon trial,
and when so shown shall be considered in de-
termining the measure of punishment to be ad-
judged in the event of a finding of guilty.

(g) .The Governor may, by regulation, pre-
seribe the form of records to be kept of pro-
ceedings under this Article and may also pre-
scribe that certain categories of those proceed-
ings shall be in writing.

’

PART IV. COURTS-MARTIAL JURIS-
DICTION

Courts-Martial of State Military Forces Not in Federal
Service—Composition—Jurisdiction—
Powers and Proceedings

Sec. 401, (a) In the state military forces
not in federal service, there are general, spe-
cial and summary courts-martial constituted
like similar courts of the armed forces of the
United States. They have the jurisdiction and
powers, except as to punishments, and shall
follow the forms and procedures provided for
those courts. . ,

(b) The three (3) kinds of courts-martial
are:

(1) General courts-martial, consisting of
a law officer and not less than five (5)
members;

(2) Special courts-martial, consisting of
not less than three (8) members; and

(3) Summary courts-martial, consisting
of one (1) commissioned officer.

Jurisdiction of Courts-Martial in General

Sec. 402. Each force of the state military
~forces has court-martial jurisdiction over all
persons subject to this Code. The exercise of
jurisdiction by one force over personnel of an-
other force shall be in accordance with regula-
tions prescribed by the Governor.
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‘Jurisdiction of General Courts-Martial

Sec. 403. Subject to Section 402, general
courts-martial have jurisdiction to try persons
subject to this Code for any offense made pun-
ishable by this Code and may, under such limi-
tations as the Governor may prescribe, adjudge
any of the following punishments:

(1) A fine of not more than Two Hun-
dred Dollars ($200) ; .

(2) Forfeiture of pay and allowances;

(3) A reprimand;

(4) Dismissal or
-charge;

(5) Reduction of a non-commissioned of-
ficer to the ranks; or

(6) Any combination of these punish-
ments.

dishonorable dis-

Jurisdiction of Special Courts-Martial

Sec. 404. Subject to Section 402, special
courts-martial have jurisdiction to try persons
subject to this Code, except officers, for any
offense for which they may be punished under
this Code. A special court-martial has the
same powers of punishment as a general
court-martial, except that a fine imposed by a
special . court-martial may not be more than-
One Hundred Dollars ($100) for a single of-
fense. .

Jurisdiction of Summary Courts-Martial

Sec. 405. (a) Subject to Section 402, sum-
mary courts-martial have jurisdiction to try
persons subject to this Code, except officers,
for any offense made punishable by this Code.

{(b) No person with respect to whom summa-
ry courts-martial have jurisdiction may be
brought to trial before a summary court-mar- .
tial if he objects thereto unless under Section
301 he has been permitted and has elected to
refuse punishment under that Section. If
objection to trial by summary court-martial is
made by an accused who has not been permit-
ted to refuse punishment under Section 301,
trial shall be ordered by special or general
court-martial, as may be appropriate.

() A summary court-martial may sentence
to a fine of not more than Twenty-five Dollars
($25) for a single offense, to forfeiture of pay
and allowances, and reduction of a non-com-
missioned officer to the ranks.

Sentences of Dismissal or Dishonorable Discharge to be
Approved by the Governor

Sec. 406. In the militia or state military
fqrc‘e.s not in federal service, no sentence of
dismissal or dishonorable discharge may be ex-
ecuted until it is approved by the Governor.

Complete Record of Proceedings and Testimony if
Dishonorable Discharge or Dismissal Adjudged

Sec. 407. A dishonorable discharge or dis-
missal may not be adjudged by any court-mar-
tial unless a complete record of the proceed- .
mgs and testimony before the court has been
made,
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Confinement Instead of Fine

Sec. 408. In the militia or state military
forces not in federal service a court-martial
may, instead of imposing a fine, sentence to
confinement for not more than one (1) day for
each dollar of the authorized fine.

PART V. APPOINTMENT AND COMPO-
SITION OF COURTS-MARTIAL

Who May Convene General Courts-Martial

Sec. 501. In the militia or state military
forces not in federal service general courts-
martial may be convened by the Governor or by
the Adjutant General under such regulations
as the Governor may promulgate. ’

Special Courts-Martial of State Military Forces Not in
Federal Service—Who May Convene

Sec. 502. In the state military forces not in
federal service, the commanding officer of a
garrison, fort, post, camp, air base, auxiliary
air base, or other place where troops are on
duty, or of a brigade, regiment, wing, group,
detached battalion, separate squadron, or other
detached command, may convene special
courts-martial.  Special courts-martial may
also be convened by superior authority. When
any such officer is an accuser, the court shall
be convened by superior competent authority.

Summary Courts-Martial of State Military Forces Not in
Federal Service—Who May Convene

See. 503. (a) In the state military forces
not in federal service, the commanding officer
of a garrison, fort, post, camp, air base, auxil-
iary air base, or other place where troops are
on duty, or of.a regiment, wing, group, de-
tached battalion, detached squadron, detached
company, or other detachment, may convene a
summary court-martial consisting of one com-
missioned officer. The proceedings shall be in-
formal.

(b) When only one commissioned officer- is
present with a command or detachment he
shall be the summary ecourt-martial of that
command or detachment and shall hear and de-
termine all summary court-martial cases
brought before him. Summary courts-martial
may, however, be convened in any case by su-
perior competent authority when considered
desirable by him.

Who May Serve on Courts-Martial

Sec. 504. (a) Any commissioned officer of
or on duty with the state military forces is eli-
gible to serve on all courts-martial for the trial
of any person who may lawfully be brought be-
fore such courts for trial.

(b) Any warrant officer off or on.duty with
the state military forces is eligible to serve on
general and special courts-martial for the trial
of any person, other than a commissioned offi-
cer, who may lawfully be brought before such
courts for trial.

(¢) (1) Any enlisted member of the state
military forces who is not a member of the
same unit as the accused is eligible to serve on
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general and special courts-martial for the trial
of any enlisted member who may lawfully be
brought before such courts for ftrial but he
shall serve as a member of a court only if, be-
fore the convening of the court, the accused
personally has requested in writing that enlist-
ed members serve on it. After such a request,
the accused may not be tried by a general or
special court-martial the membership of which
does not include enlisted members in a number
comprising at least one-third (14) of the total
membership of the court, unless eligible mem-
bers cannot be obtained on account of physical
conditions or military exigencies. If such
members cannot be obtained, the court may be
convened and the trial held without them, but
the convening authority shall make a detailed
written statement, to be appended to the
record, stating why they could not be obtained.

(2) In this Section, the word “unit” means
any regularly organized body of the state mili-
tary forces not larger than a company, a
squadron, a division of the naval militia, or a
body corresponding to one of them.

(d) (1) When it can be avoided, no person
subject to this Code may be tried by a court-
martial any member of which is junior to him
in rank or grade.

(2) When convening a court-martial, the
convening authority shall detail as members
thereof such members as, in his opinion, are
best gualified for the duty by reason of age,
education, training, experience, length of serv-
ice and judicial temperament. No member is
eligible to serve as a member of a general or
special court-martial when he is the accuser or
a witness for the prosecution or has acted as
investigating officer or as counsel in the same
case. If within the command of the convening
authority there is present and not otherwise -
disqualified a commissioned officer who is a
member of the bar of the highest court of the
state and of appropriate rank and grade, the
convening authority shall appoint him as presi-
dent of a special court-martial. Although this
requirement is binding on the convening au-
thority, failure to meet it in any case does not
divest a military court of jurisdiction.

Law Officer of a General Court-Martial

Sec. 505. (a) The authority convening a
general court-martial shall detail as law offi-
cer thereof a commissioned officer who is a
member of the bar of the highest court of the
state, and who is certified to be qualified for
such duty by the State Judge Advocate. No
person is eligible to act as law officer in a case
if he is an accuser or a witness for the prose-
cution or has acted as investigating officer or
as counsel in the same case.

(b) The law officer may not consult with the
members of the court, other than on the form
of the findings as provided, in Section 704, ex-
cept in the presence of the accused, trial coun-
sel, and defense counsel, nor may he vote with
the members of the court.
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Detall of Trial Counsel and Defense Counsel

Sec. 506. (a) For each general and special
court-martial the authority convening the court
shall detail trial counsel and defense counsel
and such assistants as he considers appropri-
ate. No person who has acted as investigating
officer, law officer, or court member in any
case may act later as trial counsel, assistant
trial counsel, or, unless expressly requested by
the accused, as defense counsel, or assistant
defense counsel in the same case. No person
who has acted for the prosecution may act lat-
er in the same case for the defense, nor may
any person who has acted for the defense act
later in the same case for the prosecution.

(b) Trial counsel or defense counsel detailed
for a general court-martial:

(1) Must be a person who is a member
of the bar of the highest court of the
state; and

(2) Must be certified as competent to
perform such duties by the State Judge
Advocate.

(¢) In the case of a special court-martial:

(1) If the trial counsel is qualified to
act as counsel before a general court-mar-
tial, the defense counsel detailed by the
convening authority must be a person simi-
larly qualified; and

(2) If the trial counsel is a member of
the bar of the highest court of the state,
the defense counsel detailed by the conven-
ing authority must be a person similarly
qualified.

Detail or Employment of Reporters and Interpreters

Sec. 507. Under such regulations as the
Governor may prescribe, the convening authori-
ty of a general or special court-martial or
court of inquiry shall detail or employ quali-
fied court reporters who shall record the pro-
ceedings of and testimony taken before that
court. Under like regulations the convening
authority of a military court may detail or em-
ploy interpreters who shall interpret for the
court.

Absent and Additional Members

Sec. 508. (a) No member of a general or
special court-martial may be absent or excused
after the accused has been arraigned except
for physical disability or as the result of a
challenge or by order of the convening authori-
ty for good cause.

(b) Whenever a general court-martial is re-
duced below five (5) members the trial may
not proceed unless the convening authority de-
tails new members sufficient in number to pro-

vide not less than five (5) members. When the -

new members have been sworn, the trial may
proceed after the recorded testimony of each
witness previously examined has been read to
the court in the presence cf the law officer,
the accused, and counsel.

(¢) Whenever a special court-martial is re-
duced below three (3) members, the trial may
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not proceed unless the convening authority de-
tails new members sufficient in number to pro-
vide not less than three (3) members. When
the new members have been sworn, the trial
shall proceed as if no evidence has previously
been introduced, unless a verbatim record of
the testimony of previously examined witnesses
or a stipulation thereof is read to the court in
the presence of the accused and counsel.

PART VI. PRE-TRIAL PROCEDURE

Charges and Specifications

Sec. 601. (a) Charges and specifications
shall be signed by a person subject to this
Code under oath before a person authorized by
this Code to administer oaths and shall state:

(1) That the signer has personal knowl-
edge of, or has investigated, the matters
set forth therein; and

(2) That they are true in fact to the
best of his knowledge and belief.

(b) Upon the preferring of charges, the
proper authority shall take immediate steps to
determine what disposition should be made
thereof in the interest of justice and discipline,
and the person accused shall be informed of
the charges against him as soon as practicable.

Compulsory Self-Incrimination Prohibited

Sec. 602. (a) No person subject to this
Code may compel any person to incriminate
himself or to answer any question the answer
to which may tend to incriminate him.

(b) No person subject to this Code may in-
terrogate, or request any statement from an ac-
cused or a person suspected of an offense with-
out first informing him of the nature of the ac-
cusation and advising him that he does not
have to make any statement regarding the of-
fense of which he is accused or suspected and
that any statement made by him may be used
as evidence against him in a trial by court-
martial.

(¢) No person subject to this Code may com-
pel any person to make a statement or produce
evidence before any military tribunal if the
statement or evidence is not material to the is-
sue and may tend to degrade him.

(d) No statement obtained from any person
in violation of this Section, or through the use
of coercion, unlawful influence, or unlawful in-
ducement may be received in evidence against
him in a trial by court-martial.

Investigation

Sec. 603. (a) No charge or specification
may be referred to a general court-martial for
trial until a thorough and impartial investiga-
tion of all the matters set forth therein has
been made. This investigation shall include in-
quiry as to the truth of the matter set forth in
the charges, consideration of the form of
charges, and a recommendation as to the dispo-
sition which should be made of the case in the
interest of justice and discipline.
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(b) The accused shall be advised of the
charges against him and of his right to be rep-
resented at that investigation by counsel. Upon
his own request, he shall be represented by ci-
vilian counsel if provided by him, or military
counsel of his own selection if such counsel is
reasonably available, or by counsel detailed by
the officer exercising general court-martial ju-
risdiction over the command. At that investi-
gation full opportunity shall be given to the
accused to cross-examine witnesses against him
if they are available and to present anything
he may desire in his own behalf, either in de-
fense or mitigation, and the investigating offi-
cer shall examine witnesses requested by the
accused. If the charges are forwarded after
the investigation, they shall be accompanied by
a statement of the substance of the testimony
taken on both sides and a copy thereof shall be
given to the accused.

(c) If an investigation of the subject matter
of an offense has been conducted before the
accused is charged with the offense, and if the
accused was present at the investigation and
afforded the opportunities for representation,
cross-examination, and presentation preseribed
in subsection (b), no further investigation of
that charge is necessary under this Section un-
less it is demanded by the accused after he is
informed of the charge. A demand for further
investigation entitles the accused to recall wit-
nesses for further cross-examination and to of-
fer any new evidence in his.own behalf.

(d) The requirements of this Section are
binding on all persons administering this Code
but failure to follow them does not divest a
military court of jurisdiction.

Forwarding of Charges

Sec. 604. When a person is held for trial by
general court-martial the commanding officer
shall, within eight (8) days after the accused
is ordered into arrest or confinement, if practi-
cable, forward the charges, together with the
investigation and allied papers, to the Gover-
nor. If that is not practicable, he shall report
in writing to the Governor the reasons for de-
lay. -

Advice of Judge Advocate and Reference for Trial

Sec. 605. (a) Before directing the trial of
any charge by general court-martial, the con-
vening authority shall refer it to his judge ad-
vocate for consideration and advice. The con-
vening authority may not refer a charge to a
general court-martial for trial unless he has
found that the charge alleges an offense under
this Code and is warranted by evidence.

(b) If the charges or specifications are not
formally correct or do not conform to the sub-
stance of the evidence, formal corrections, and
such changes in the charges and spec1f1cat10ns
as are needed to make them conform to the evi-
dence may be made.

Service of Charges

Sec. 606. The trial counsel to whom court-
‘martidl charges are referred for trial shall
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cause to be served upon the accused a copy of
the charges upon which trial is to be had. In
time of peace no person may, against his objec-
tions, be brought to trial before a general
court-martial within a period of five (5) days
after the service of charges upon him, or be- .
fore a special court-martial within a period of
three (3) days after the service of charges
upon him.

ETC.

PART VII. TRIAL PROCEDURE

Governor May Prescribe Rules

Sec. 701. The procedure, including modes
of proof, in cases before military courts and
other military tribunals may be prescribed by
the Governor by regulations, which shall, so
far as he considers practicable, apply the prin-

-ciples of law and the rules of evidence general-

ly recognized in the trial of criminal cases in
the courts of the State of Texas, but which
may not be contrary to or inconsistent with
this Code.

Unlawfully Influencing Action of Court

Sec. 702. No authority convening a general,
special or summary court-martial nor any other
commanding officer, or officer serving on the
staff thereof, may censure, reprimand, or ad-
monish the court or any member, law officer,
or counsel thereof, with respect to the findings
or sentence adjudged by the court, or with re-
spect to any other exercise of its or his funec-
tions in the conduct of the proceeding. No
person subject to this Code may attempt to
coerce or, by any unauthorized means, influ-
ence the action of the court-martial or any oth-
er military tribunal or any member thereof, in
reaching the findings or sentence in any case,
or the action of any convening, approving, or
reviewing authority with respect to his judicial
acts.

Duties of Trial Counsel and Defense Counsel

Sec. 703. (a) The trial counsel of a general
or special court-martial shall prosecute in the
name of the State of Texas, and shall, under
the direction of the court, prepare the record
of the proceedings.

(b) The accused has the right to be repre-
sented in his defense before a general, special
or summary court-martial by civilian counsel if -
provided by him, or by military counsel of his
own selection if reasonably available, or by the
defense counsel detailed under Section 506.
Should the accused have counsel of his own
selection, the defense counsel, and assistant de-
fense counsel, if any, who were detailed, shall,
if the accused so desires, act as his associate
counsel; otherwise they shall be excused by
the president of the court.

(¢) In every court-martial proceeding, the
defense counsel may, in the event of convie-
tion, forward for attachment to the record of
proceedings, a brief of such matters he feels
should be considered in behalf of the accused
on review, including any objection to the con-
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tents of the record which he considers appro-
priate.

(d) An assistant trial counsel of a general
court-martial may, under the direction of the

trial counse!l or when he is qualified to be a’

trial counsel as required by Section 506, per-
form any duty imposed by law, regulation, or
the custom of the service upon the trial coun-
sel of the court. An assistant trial counsel of
a special court-martial may perform any duty
of the trial counsel.

(e) An assistant defense counsel of a gener-

al or special court-martial may, under the
direction of the defense counsel or when he is
qualified to be the defense counsel as required
by Section 506, perform any duty imposed by
law, regulation, or the custom of the service
upon counsel for the accused.

Sessions

Sec. 704. Whenever a general or special
court-martial deliberates or votes, only the
members of the court may be present. After a
general court-martial has finally voted on the
findings, the court may request the law officer
and the reporter to appear before the court to
put the findings in proper form, and those pro-
ceedings shall be on the record.. All other pro-
ceedings, including any other consultation of
the court with counsel or the law officer, shall
be made a part of the record and shall be in
the presence of the accused, the defense coun-
sel, the trial counsel, and in general court-mar-
tial cases, the law officer.

Continuances

Sec. 705. A court-martial may, for reason-
able cause, grant a continuance to any party
for such time, and as often, as may appear to
be just.

Challenges

Sec. 706. (a) Members of a general or spe-
cial court-martial and the law officer of a gen-
eral court-martial may be challenged by the ac-
cused or the trial counsel for cause stated to
the court. The court shall determine the rele-
vaney and validity of challenges for cause, and
may not receive a challenge to more than one
(1) person at a time. Challenges by trial
counsel shall ordinarily be presented and de-
cided before those by the accused are offered.

(b) Each accused and the trial counsel is
entitled to one preemptory challenge, but the
law officer may not be challenged except for
cause.

Oaths

Sec. 707. The law officer, interpreters, and
in general and special courts-martial, members,
trial counsel, assistant trial counsel, defense
counsel, assistant defense counsel, and report-
ers shall take an oath or affirmatior} in the
presence of the accused to perform their duties
faithfully, as follows:

(a) Court members:
“You, —_, do swear (or affirm)
that you will faithfully perform all the du-
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ties incumbent upon you as a member of
this court; that you will faithfully and
impartially try, according to the evidence,
your conscience, and the laws and regula-
tions provided for trials by courts-martial,
the case of (the) (each) accused now be-
fore this court; and that if any doubt
should arise not explained by the laws and
regulations, then according to the best of
your understanding and the custom of war
in like cases; that you will not divulge the
findings and sentence in any case until
they shall have been duly announced by
the court; and that you will not disclose
or discover the vote or opinion of any par-
ticular member of the court upon a chal-
lenge or upon the findings or sentence un-
less required to do so before a court of
glsé:ice in due course of law. So help you
0 "!

(b) Law officer:

“You, ——__, do swear (or affirm)
that you will faithfully and impartially
perform, according to your conscience and
the laws and regulations provided for
trials by courts-martial, all the duties in-
cumbpent upon you as law officer of this
court; that if any doubt should arise not
explained by the laws and regulations,
then according to the best of your under-
standing and the custom of war in like
cases; and that you will not divulge the
findings or sentence in any case until they
shall have been duly announced by the
court. So help you God.”

(c) Trial Counsel:

“You, _______ _ and — _ ____ do
swear (or affirm) that you will faithfully
perform the duties of trial counsel and
will not divulge the findings or sentence
of the court to any but the proper authori-
ty until they shall be duly disclosed. So
help you God.”

(d) Defense Counsel:

“You, - (and) —__, do
swear (or affirm) that you will faithfully
perform the duties of defense (and indi-
vidual) counsel and will not divulge the
findings or sentence of the court to any
but the proper authority until they shall
be duly disclosed. So help you God.”

(e) Court of inquiry:

The recorder of a court of inquiry shall
administer to the members the following -
oath: ‘“You shall well and truly examine
and inquire, according to the evidence,
into the matter now before you without
partiality, favor, affection, prejudice or
hope of reward. So help you God.” After
which the president of the court shall ad-
minister fo the recorder the following
oath: “You do swear that you will accord-
ing to your best abilities, accurately and
impartially record the proceedings of the
court and the evidence to be given in the
case in hearing. So help you God.”
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(f) Witnesses:

All persons who give evidence before a
court-martial or court of inquiry shall be
examined on oath administered by the
judge advocate in the following form:
“You swear (or affirm) that the evidence
you shall give in the case now in hearing
shall be the truth, the whole truth, and
nothing but the truth. So help you God.”

(g) Reporter or interpreter:

“You swear (or affirm) that you will
faithfully perform the duties of reporter

(or interpreter) to this court. So help you
God.”
Statute of Limitations
Sec. 708. (a) A person charged with deser-

tion or absence without leave in time of war,
or with aiding the enemy or with mutiny may
be tried and punished at any time without limi-
tation.

(b) Except as otherwise provided in this
Section, a person charged with desertion in
time of peace or with the offense punishable
under Section 1041 is not liable to be tried by
court-martial if the offense was committed
more than three (3) years before the receipt of
sworn charges and specifications by an officer
exercising summary court-martial jurisdiction
over the command.

(¢) Except as otherwise provided in this
Section, a person charged with any offense is
not liable to be tried by court-martial or pun-
ished under Section 301 if the offense was
committed more than two (2) years before the
receipt of sworn charges and specifications by
an officer exercising summary court-martial
jurisdiction over the command, or before the
imposition of punishment under Section 301.

(d) Periods in which the accused was absent
from territory in which the state has the au-
thority to apprehend him, or in the custody of
civil authorities, or in the hands of the enemy,
shall be excluded in computing the period of
limitation preseribed in this Section.

Former Jeopardy

Sec. 709. (a) No person may be tried a sec-
ond time in any military court of the State of
Texas for the same offense.

(b) No proceedings in which an accused has
been found guilty by a court-martial upon any
charge or specification is a trial in the sense
of this Section until the finding of guilty has
become final after review of the case has been
fully completed.

(¢) A proceeding which, after the introduc-
tion of evidence but before a finding, is dis-
missed or terminated by the convening authori-
ty or on motion of the prosecution for failure
of available evidence or witnesses without any
fault of the accused is a trial in the sense of
this Section.

Pleas of the Accused

Sec. 710. If an accused arraigned before a
court-martial makes an irregular pleading, or
5 West’s Tex.Stats, & Codes—b6
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after a plea of guilty sets up matter inconsist-
ent with the plea, or if it appears that -he has
entered the plea of guilly improvidently or
through lack of understanding of its meaning
and effect, or if he fails or refuses to plead, a
plea of not guilty shall be entered in the
record, and the court shall proceed as though
he had pleaded not guilty.

Opportunity to Obtain Witnesses and Other Evidence

Sec. 711. (a) The trial counsel, the defense
counsel, accused, and the court-martial shali
have equal opportunity to obtain witnesses and
other evidence. Each shall have the right of
compulsory process for obtaining witnesses.

(b) The president of a court-martial or a
summary court officer may:

(1) Issue a warrant for the arrest of
any accused person who having been
served with a warrant and a copy of the
charges, disobeys a written order by the
convening authority to appear before the
court;

(2) Issue a subpoenas duces tecum and
other subpoenas;

(3) Enforce by attachment the attend-
ance of witnesses and the production of
books and papers; and

(4) Sentence for refusal to be sworn or
to answer, as provided in actions before
civil courts of the state.

(e) Process issued in court-martial cases to
compel witnesses to appear and testify and to
compel the production of other evidence shall
run to any part of the state and shall be exe-
cuted by civil officers as described by the laws
of the state.

Refusal to Appear or Testify

Sec. 712. Any person not subject to this
Code who:

(1) Has been duly subpoenaed to appear
as a witness or to produce books and
records before a military court or before
any military or civil officer designated to
take a deposition to be read in evidence be-
fore a court;

(2) Has been duly paid or tendered the
fees and mileage of a witness at the rates
allowed to witnesses, said fees to be paid
by the Adjutant General’s Department as
hereinafter provided; and

(3) Wilfully neglects or refuses to ap-
pear, or refuses to qualify as a witness or
to testify or to produce any evidence
which that person may have been legally
subpoenaed to produce;

is guilty of an offense against the state and
may be punished by fine not to exceed One
Hundred Dollars ($100) or confinement not to
exceed thirty (30) days in jail, or by both fine
and confinement, and such witness may be
prosecuted in the proper county court.
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Contemptsv

Sec. 713. A military court may punish for
contempt any person who uses any menacing
word, sign, or gesture in its presence, or who
disturbs its proceedings by any riot or disor-
der. Punishment may not exceed confinement
for three (3) days or a fine of One Hundred
Dollars ($100), or both.

Depositions

Sec. 7T14. (a) At any time after charges
have been signed, as provided in Section 601,
any party may take oral or written depositions
unless an authority competent to convene a
court-martial for the trial of those charges for-
bids it for good cause. If a deposition is to be
taken before charges are referred for trial,
such an authority may designate commissioned
officers to represent the prosecution and the
defense and may authorize those officers to
take the deposition of any witness.

(b) The party at whose instance a deposition
is to be taken shall give to every other party
reasonable written notice of the time and place
for taking the deposition.

(e) Depositions may be taken before and au-
thenticated by any military or civil officer au-
thorized by laws of the state or by the laws of
the place where the deposition is taken to ad-
minister oaths.

(d) A duly authenticated deposition taken
upon reasonable notice to the other parties, so
far as otherwise admissible under the rules of
evidence, may be read in evidence before any
court-martial or in any proceeding before a
court of inquiry, if it appears:

(1) That the witness resides or is be-
yond the state in which the court-martial
-or court of inquiry is ordered to sit, or be-
yond the distance of one hundred (109)
_ miles from the place of trial or hearing;

(2) That the witness by reason of death,
age or sickness, bodily infirmity, imprison-
ment, military necessity, non-amenability
to process, or other reasonable cause, is
unable or refuses to appear and testify in
person at the place of trial or hearing; or

(8) That the present whereabouts of the
witness is unknown

Admissibility of Records of Courts of Inquiry

See. 715. (a) In any case not extending to
the dismissal of a commissioned officer, the
- sworn testimony, contained in the duly authen-
ticated record of proceedings of a court of in-
quiry, of a person whose oral testimony cannot
be obtained, may, if otherwise admissible under
the rules of evidence, be read in evidence by
any party before a court-martial if the accused
was a party before the court of inquiry and if

the same issue was involved or if the accused’

consents to the introduction of such evidence.
(b) Such testimony may be read in evidence

only by the defense in cases exte:ndmg to the

dismissal of a commissioned officer.
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(¢) Such testimony may also be read in evi-
dence before a court of inquiry or a military
board.

(d) In all courts of inquiry both enlisted
men and officers shall have the right to coun-
sel and the right to cross examination of all
witnesses and all constitutional rights in all
courts of inquiry before such evidence shall be
admissible.

Voting and Rulings

Sec. 716. (a) Voting by members of a gen-
eral or special court-martial upon questions of
challenge, on the findings, and on the sentence
shall be by secret written ballot. The junior
member of the court shall in each case count
the votes. The count shall be checked by the
president, who shall forthwith announce the
resugc of the ballot to the members of the
court.

(b) The law officer of a general court-mar-
tial and the president of a special court-mar-
tial shall rule upon interlocutory questions,
other than challenge, arising during the pro-
ceedings. Any such ruling made by the law of-
ficer of a general court-martial or by the presi-
dent of a special court-martial upon any inter-
locutory question other than a motion for a
finding of not guilty, or the question of the ac-
cused’s sanity, is final and constitutes the rul-
ing of the court. However, the law officer or
president may change the ruling at any time
during the trial except a ruling on a motion
for a finding of not guilty that was granted.
Unless the ruling is final, if any member ob-
jects thereto, the court shall be cleared and
closed and the question decided by a voice vote
as provided in Section 717 beginning with the
junior in rank.

(c) Before a vote is taken on the findings,
the law officer of a general court-martial and
the president of a special court-martial, shall,
in the presence of the accused and counsel, in-
struct the court as to the elements of the of-
fense and charge the court: ‘

(1) That the accused must be presumed
to be innocent until his guilt is established
by legal and competent evidence beyond
reasonable doubt;

(2) That in the case being considered, if
there is a reasonable doubt as to the guilt
of the accused, the doubt must be resolved
in favor of the accused and he must be ac-
quitted;

(3) That, if there is a reasonable doubt
as to the degree of guilt, the finding must
be in a lower degree as to which there is
no reasonable doubt; and

(4) That the burden of proof of estab-

lishing the guilt of the accused beyond
reasonable doubt is upon the state.

Number of Votes Required

Sec. 717. (a) No person may be convicted
of an offense, except by the concurrence of
two-thirds of the members present at the time
the vote is taken.
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(b) All sentences shall be determined by the
concurrence of -two-thirds of the members
present at the time the vote is taken.

(¢) All other questions to be decided by the
members of a general or special court-martial
shall be determined by a majority vote. A tie
vote on a challenge disqualifies the member
challenged. A tie vote on a motion for a find-
ing of not guilty or on a motion relating to the
question of the accused’s sanity is a determina-
tion against the accused. A fie vote on any
other question is a determination in favor of
the accused.

Court to Announce Action

Sec. 718. A court-martial shall announce
its findings and sentence to the parties as soon
as determined.

Record of Trial

Sec. 719. (a) Each court-martial shall keep
a separate record of the proceedings of the
trial of each case brought before it and the
record shall be authenticated by the signature
of the president and the law officer. If the
record cannot be authenticated by either the
president or the law officer, by reason of his
death, disability, or absence, it shall be signed
by a member in lieu of him. If both the presi-
dent and the law officer are unavailable, the
record shall be authenticated by two (2) mem-
bers. A record of the proceedings of a trial in
which the sentence adjudged includes a bad-
conduct discharge or is more than that which
could be adjudged by a special court-martial
shall contain a verbatim account of the pro-
ceedings and testimony before the court. All
other records of trial shall contain such matter
and be authenticated in such manner as the
Governor may by regulation prescribe.

(b) A copy of the record of the proceedings
of each general and special court-martial shall
be given to the accused as soon as it is authen-
ticated. If a verbatim record of trial by gener-
al court-martial is not required by subsection
(a), but has been made, the accused may buy
such a record under such regulations as the
Governor may prescribe.

PART VIII. SENTENCES
Cruel and Unusual Punishments Prohibited

Sec. 801. Punishment by flogging, or by
branding, marking or tattooing on the body, or
any other cruel or unusual punishment, may
not be adjudged by any court-martial or inflict-
ed upon any person subject to this Code. The
use of irons, single or double, except for the
purpose of safe custody, is prohibited.

Maximum Limits

Sec. 802. The punishment which a court-
martial may direct for an offense may not ex-
ceed the limits prescribed by this Code nor lim-
irlES prescribed by the Governor of the State of

exas.
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Effective Date of Sentences

Sec. 803. (a) Whenever a sentence of a
court-martial as lawfully adjudged and ap-
proved includes a forfeiture of pay or allow-
ances in addition to confinement not suspend-
ed, the forfeiture may apply to pay or allow-
ances becoming due on or after the date the
sentence is approved by the convening authori-
ty. No forfeiture may extend to any pay or al-
lowances accrued before that date.

(b) Any period of confinement included in a
sentence of a court-martial begins to run from
the date the sentence is adjudged by the
court-martial but periods during which the
sentence to confinement is suspended shall be
excluded in computing the service of the term
of confinement. Regulations prescribed by the
Governor may provide that sentences of con-
finement may not be executed until approved
by designated officers.

(¢) All other sentences of courts-martial are
effective on the date ordered executed.

Execution of Confinement

Sec. 804. (a) A sentence of confinement
adjudged by a military court, whether or not
the sentence includes discharge or dismissal,
and whether or not the discharge or dismissal
has been executed, may be carried into execu-
tion by confinement in any place of confine-
ment under the control of any of the forces of
the state military forces or in any jail, peniten-
tiary, or prison designated for that purpose.
Persons so confined in a jail, penitentiary, or
prison are subject to the same discipline and
treatment as persons confined or committed to
the jail, penitentiary, or prison by the courts of
t}%e state or of any political subdivision there-
of.

(b) The omission of the words “hard labor”
from any sentence or punishment of a court-
martial adjudging confinement does not deprive
the authority executing that sentence or pun-
ishment of the power to require hard labor as
a part of the punishment.

(¢) The keepers, officers, and wardens of
city or county jails and other jails, penitentia-
ries, or prisons designated by the Governor, or
by such person as he may authorize to act un-
der Section 205 of this Code, shall receive per-
sons ordered into confinement before trial and
persons committed to confinement by a mili-
tary court and shall confine them according to
law. No such keeper, officer, or warden may
require payment of any fee or charge for so re-
ceiving or confining a person.

PART IX. REVIEW OF COURTS-MARTIAL

Execution of Sentence; Suspension of Sentence

Sec. 901. Except as provided in Sections
407 and 907 of this Code, a court-martial sen-
tence, unless suspended, may be ordered exe-
cuted by the convening authority when ap-
proved by him. He shall approve the sentence
or such part, amount, or commuted form of the

1
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sentence as he sees fit, and may suspend the
execution of the sentence as approved by him.

Initial Action on the Record

Sec. 902. After trial by court-martial the
record shall be forwarded fo the convening au-
thority, as reviewing authority, and action
thereon may be taken by the person who con-
vened the court, a commissioned officer com-
manding for the time being, a successor in
command, or by the Governor.

Same General Court-Martial Records

Sec. 903. The convening authority shall re-
fer the record of each general court-martial to
his judge advocate who shall submit his writ-
ten opinion thereon to the convening authority.

If the final action of the court has resulted in.

an acquittal of all charges and specifications,
the opinion shall be limited to questions of ju-
risdiction.

Reconsideration and Revision

Sec. 904. (a) If a specification before a
court-martial has been dismissed on motion
and the ruling does not amount to a finding of
not guilty, the convening authority may return
the record to the court for reconsideration of
the ruling and any further appropriate action.

(b) Where there is an apparent error or
omission in the record or where the record
shows improper or inconsistent action by a
court-martial with respect to a finding or sen-
tence which can be rectified without material
prejudice to the substantial rights of the ac-
cused, the convening authority may return the
record to the court for appropriate action. In
no case, however, may the record be returned:

(1) For reconsideration of a finding of
not guilty, or a ruling which amounts to a
finding of not guilty;

(2) For consideration of a finding of
not guilty of any charge, unless the record
shows a finding of guilty under a specifi-
cation .laid under that charge, which suffi-
ciently alleges a violation of some Section
of this Code; or

(3) For increasing the severity of the
sentence unless the sentence prescribed
for the offense is mandatory.

Rehearings

Sec. 905. (a) If the convening authority
disapproves the finding and sentence of a
court-martial he may, except where there is
lack of sufficient evidence in the record to sup-
port the findings, order a rehearing. In such a
case he shall state the reasons for disapproval.
If he disapproves the findings and sentence
and does not order a rehearing, he shall dis-
miss the charges.

(b) Each rehearing shall take place before a
court-martial composed of members not mem-
bers of the court-martial which first heard the
case. Upon a rehearing the accused may not
be tried for any offense of which he was found
not guilty by the first court-martial, and no

)
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sentence in excess of or more severe than the
original sentence may be imposed, unless the
sentence is based upon a finding of guilty of
an offense not considered upon the merits in
the original proceedings, or unless the sentence
prescribed for the offense is mandatory.

Approval by the Convening Authority

Sec. 906. In acting on the findings and sen-
tence of a court-martial, the convening authori-
ty may approve only such findings of guilty,
and the sentence or such part or amount of the
sentence, as he finds correct in law and fact
and as he in his discretion determines should
be approved. Unless he indicates otherwise,
approval of the sentence is approval of the
findings and sentence.

Review of Records;

Sec. 907. (a) If the convening authority is
the Governor, his action on the review of any
record of trial is final.

(b) In all other cases not covered by subsec-
tion (a), if the sentence of a special court-mar-
tial is approved by the convening authority in-
cludes a bad-conduct discharge, whether or not
suspended, the entire record shall be sent to
the appropriate judge advocate or legal officer
of the state military forces concerned to be re-
viewed in the same manner as a record of trial
by general court-martial. The record and the
opinion of the judge advocate or legal officer
shall then be sent to the State Judge Advocate
for review.

(¢) All other special and summary court-
martial records shall be sent to the judge advo-
cate or legal officer of the appropriate force of
the state military forces and shall be acted
upon, transmitted, and disposed of as may be
prescribed by regulations prescribed by the
Governor.

(d) The State Judge Advocate shall review -
the record of trial in each case sent to him for
review as provided under subsection (b). If
the final action of the court-martial has result-
ed in an acquittal of all charges and specifica-
tions, the opinion of the State Judge Advocate
is limited to questions of jurisdiction.

(e) The State Judge Advocate shall take fi-
nal action in any case reviewable by him.

(f) In a case reviewable by the State Judge
Advocate under this Section, the State Judge
Advocate may act only with respect to the
findings and sentence as approved by the con-
vening authority. He may affirm only such
findings of guilty, and the sentence or such
part or amount of the sentence, as he finds
correct in law and fact and determines, on the
basis of the entire record, should be approved.
In considering the record, he may weigh the
evidence, judge the credibility of witnesses,
and determine controverted questions of fact,
recognizing that the trial court saw and heard
the witnesses. If the State Judge Advocate
sets aside the findings and sentence, he may,
except where the setting aside is based on lack
of sufficient evidence in the record to support

Disposition
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the findings, oider a rehearing. If he sets
aside the findings and sentence and does not
order a rehearing, he shall order that the
charges be dismissed.’

(g) In a case reviewable by the State Judge
Advocate under this Section, he shall instruct
the convening authority to act in accordance
with his decision on the review. If he has or-
dered a rehearing but the convening authority
finds a rehearing impracticable, he may dis-
miss the charges.

(h) The State Judge Advocate may order
one or more boards of review each composed of
not less than three (3) commissioned officers
of the state military forces, each of whom must
be a member of the bar of the highest court of
the state. Each board of review shall review
the record of any trial by special court-martial,
including a sentence to a bad conduct dis-
charge, referred to it by the State Judge Advo-
cate. Boards of review have the same authori-
ty on review as the State Judge Advocate has
under this Section.

Error Law; . Lesser Included Offense

Sec. 908. (a) A finding or sentence of a
court-martial may not be held incorrect on the
ground of an error of law unless the error ma-
terially prejudices the substantial rights of the
accused.

(b) Any reviewing authority with the power
to approve or affirm a finding of guilty may
approve or affirm so much of the finding as in-
cludes a lesser included offense.

Review Counsel

Sec. 909. (a) Upon the final review of a
sentence of a general court-martial or of a sen-
tence to a bad conduct discharge, the accused
has the right to be represented by counsel be-
fore the reviewing authority, before the judge
advocate or legal officer, as the case may be,
and before the State Judge Advocate.

(b) Upon the request of an accused entitled
to be so represented, the State Judge Advocate
shall appoint a lawyer who is a member of the
state military forces and who has the qualifi-
cations preseribed in Section 506, if available,

to represent the accused before the reviewing

authority, before the judge advocate or legal
officer, as the case may be, and before the
State Judge Advocate, in the review of cases
specified in subsection (a) of this Section.

(¢) If provided by him, an accused entitled
to be so represented may be 1ep1esented by ci-
vilian counsel before the reviewing authority,
before the judge advocate or legal officer, as

the case may be, and before the State Judge

Advocate.

Vacation of Suspension

Sec. 910. (a) Before the vacation of the
suspension of a special court-martial sentence
which is approved includes a bad conduct dis-
charge, or of any general court-martial sen-
tence, the officer having special court-martial
jurisdiction over the probationer shall hold a
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hearing on the alleged violation of probation.
The probationer shall be represented at the
hearing by counsel if he so desires.

(b) The record of the hearing and the rec-
ommendation of the officer having special
court-martial jurisdiction shall be sent for ac-
tion to the Governor in cases involving a gen-
eral court-martial sentence and to the com-
manding officer of the force of the state mili-
tary forces of which the probationer is a mem-
ber in all other cases covered by subsection (a)
of this Section. If the Governor or command-
ing officer vacates the suspension, any unexe-
cuted part of the sentence except a dismissal
shall be executed.

(¢) The suspension of any other sentence
may be vacated by any authority competent to
convene, for the command in which the ac-
cused is serving or assigned, a court of the
kind that imposed the sentence. .

ETC.

Petition For a New Trial

Sec. 911. At any time within two (2) years
after approval by the convening authority of a
court-martial sentence which extends to dis-
missal, dishonorable or bad conduct discharge,
the accused may petition the Governor for a
new trial on ground of newly discovered evi-
dence or fraud on the court-martial.

Remission or Suspension
Sec. 912. (a) A convening authority may
remit or suspend any part or amount of the
unexecuted part of any sentence, including all
uncollected forfeitures.

(b) The Governor may, for good cause, sub-
stitute an administrative form of discharge for
a discharge or dismissal executed in accord-
ance with the sentence of a court-martial.

Restoration

Sec. 913. (a) Under such vregulations as
the Governor may prescribe, all rights, privi-
leges, and property affected by an executed
part of a court-martial sentence which has
been set aside or disapproved, except an exe-
cuted dismissal or discharge shall be restored
unless a new trial or rehearing is ordered and
such executed part is included in a sentence
imposed upon a new trial or hearing.

(b) If a previously executed sentence of dis-
honorable or bad conduct discharge is not im-
posed on a new trial, the Governor shall substi-
tute therefor a form of discharge authorized
for administrative issuance unless the accused
is to serve out the remainder of his enlistment.

(¢) If a previously executed sentence of dis-
missal is not imposed on & new trial, the Gov-
ernor shall substitute therefor a form of dis-
charge authorized for administrative issue, and
the commissioned officer dismissed by that
sentence may be reappointed by the Governor
alone to such commissioned grade and with
such rank as in the opinion of the Governor
that former officer would have attained had he
not been dismissed. The reappointment of
such former officer may be made if a position
vacancy is available under applicable tables of
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organization. All the time between the dismis-
sal and reappointment shall be considered as
service for all purposes.

Finality of Proceedings, Findings, and Sentences

Sec. 914. The proceedings, findings, and
sentences of courts-martial as reviewed and ap-
proved, as required by this Code, and all dis-
missals and discharges carried into execution
under sentences by courts-martial following re-
view and approval as required by this Code,
are final and coneclusive. Orders publishing
the proceedings of the courts-martial and all
action taken pursuant to those proceedings are
binding upon all departments, courts, agencies,
and officers of the state, subject only to action
upon a petition for a new trial as provided in
Section 911 of this Code.

PART X. PUNITIVE ARTICLES

Persons to be Tried or Punished

Sec. 1001. No person may be tried or pun-
ished for any offense provided for in Sections
1002-1045 of this Code, unless it was commit-
ted while he was in a duty status.

Principals
Sec. 1002. Any person subject to this Code
who:

(1) Commits an offense punishable by
this Code, or aids, abets, counsels, com-
mands or procures its commission; or

(2) Causes an act to be done which if
directly performed by him would be pun-
ishable by this Code;

is a principal.
Accessory After the Fact

Sec. 1003. Any person subject to this Code,
who knowing that an offense punishable by
this Code has been committed, receives, com-
forts, or assists the offender in order to hinder
or prevent his apprehension, trial, or punish-
ment shall be punished as a court-martial may
direct.

Conviction of Lesser Included Offense

Sec. 1004. An accused may be found guilty
of an offense necessarily included in the of-
fense charged or of an attempt to commit ei-
ther the offense charged or an offense neces-
sarily included therein.

Attempts

Sec. 1005.
intent to commit an offense under this Code,
amounting to more than mere preparation and
tending, even though failing, to effect its com-
mission, is an attempt to commit that offense.

(b) Any person subject to this Code who at-
tempts to commit any offense punishable by
this Code shall be punished as a court-martial
may direct, unless otherwise specifically pre-
scribed.

(c) Any person subject to this Code may be
convicted of an attempt to commit an offense
although it appears on the trial that the of-
fense was consummated.

(a) An act, done with specific
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Conspiracy

Sec. 1006. Any person subject to this Code
who conspires with any other person to commit
an offense under this Code, shall if one or
more of the conspirators does an act to effect
the object of the conspiracy, be punished as a
court-martial may direct.

Solicitation

Sec. 1007. (a) Any person subject to this
Code who solicits or advises another or others
to desert in violation of Section 1010 of this
Code or mutiny in violation of Section 1019 of
this Code, shall, if the offense solicited or ad-
vised is attempted or committed, be punished
with the punishment provided for the commis-
sion of the offense, but, if the offense solicited
or advised is not committed or attempted, he
shat!l be punished as a court-martial may di-
rect.

(b) Any person subject to this Code who so-
licits or advises another or others to commit an
act of misbehavior before the enemy in viola-
tion of Section 1024 of this Code or sedition in
violation of Section 1019 of this Code shall, if
the offense solicited or advised is committed,
be punished with the punishment provided for
the commission of the offense, but, if the of-
fense solicited or advised is not committed, he
shall be punished as a court-martial may di-
rect. =

Fraudulent Enlistment, Appointment, or Separa'tion
Sec. 1008. Any person who:

(1) Procures his own enlistment or ap-
pointment in the state military forces by
knowingly false representation or deliber-
ate concealment as to his qualifications
for that enlistment or appointment and re-
ceives pay or allowances thereunder; or

(2) Procures his own separation from
the state military forces by knowingly
false representation or deliberate conceal-
Zr}ent as to his eligibility for that separa-
ion;

shagl be punished as a court-martial may di-
rect.

Unlawful Enlistment, Appointment, or Separation

Sec. 1009. Any person subject to this Code
who effects an enlistment or appointment in or
a separation from the state military forces of
any person who is known to him to be ineligi-
ble for that enlistment, appointment, or separa-
tion because it is prohibited by law, regulation,
or order shall be punished as a court-martial
may direct. '

Desertion -

Sec. 1010. (a) Any member
military forces who:

of the state

(1) Without authority goes or remains
absent from his unit, organization, or
place of duty with intent to remain away
therefrom permanently;
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(2) Quits his unit, organization, or
. place of duty with intent to avoid hazard-
ous duty or to shirk important service; or

(3) Without being regularly separated
from one of the State military forces en-
lists or accepts an appointment in the
same or another one of the state military
forces, or in one of the armed forces of the
United States, without fully disclosing the
factdthat he has not been regularly sepa-
rated;

is guilty of desertion.

(b) Any commissioned officer of the state
military forces who, after tender of his resig-
nation and before notice of its acceptance,
quits his post or proper duties without leave
and with intent to remain away therefrom per-
manently is guilty of desertion.

(¢) Any person found guilty of desertion or
attempt to desert shall be punished as a court-
martial may direct.

Absence Without Leave

Sec. 1011. Any person subject to this Code,
who without authority:

(1) Fails to go to his appomted place of
duty at the time prescribed;

(2) Goes from that place; or

(3) Absents himself or remains absent
from his unit, organization, or place of
duty at which he is required to be at the
time prescribed;

shall be punished as a court-martial may di-
rect.

Missing Movement

Sec. 1012. Any person subject to this Code
who through neglect or design misses the
movement of a ship, aircraft, or unit with
which he is required in the course of duty to
glove shall be punished as a court-martial may

irect.

Contempt Towards Officials

Sec. 1013. Any person subject to this Code
who uses contemptuous words against the Gov-
ernor of Texas, shall be punished as a court-
martial may direct.

Disrespect Toward Superior Commissioned Officer

Sec. 1014. Any person subject to this Code
who behaves with disrespect toward his superi-
or commissioned officer shall be punished as a
court-martial may direct.

Assaulting or Wilfully Disobeying Superior
Commissioned Officer

Sec. 1015. Any person subjeect to this Code

who
(1) Strikes his superior commissioned
officer or draws or lifts up any weapon or
offers any violence against him while in
the execution of his office; or
(2) Wilfully disobeys a lawful command
of his commissioned officer;

shagl be punished as a court-martial may di-
rect.
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Insubordinate Conduct Toward Warrant Officer,
Noncommissioned Officer, or Petty Officer

Sec. 1016. Any warrant officer or enlisted
member who:

(1) Strikes or assaults a warrant offi-
cer, noncommissioned officer or petty offi-
cer, while that officer is in the execution
of his office;

(2) Wilfully disobeys the lawful order
of a warrant officer, noncommissioned of-
ficer or petty officer; or

(3) Treats with contempt or is disre-
spectful in language or deportment toward
a warrant officer, noncommissioned offi-
cer, or petty officer, while that officer is
in the execution of his office;

shazl be punished as a court-martial may di-
rec

ETC.

Failure to Obey Order or Regulation

Sec. 1017. Any person subject to this Code
who:

(1) Violates or fails to obey any lawful
general order or regulation;

(2) Having knowledge of any other law-
ful order issued by a member of the state
military forces which it is his duty to
obey, fails to obey the order; or

(8) Is derelict in the performance of his
duties;
shall be punished as a court-martial may di-
rect.

Cruelty and Maltreatment

Sec. 1018. Any person subject to this Code
who is guilty of cruelty toward, or oppression
or maltreatment of, any person subject to his
orders shall be punished as a court-martial
may direct.

Mutiny or Sedition

Sec. 1019. (a) Any person subject to this

Code who:

(1) With intent to usurp or -override
lawful military authority refuses, in con-
cert with any other person, to obey orders
or otherwise do his duty or creates any vi-
olence or disturbance is guilty of mutiny;

(2) With intent to cause the overthrow
or destruction of lawful civil authority,
creates, in concert with any other person,
revolt, violence, or other disturbance
against that authority is guilty of sedi-
tion;

(38) Fails to do his utmost fto prevent
and suppress a mutiny or sedition being
committed in his presence, or fails to take
all reasonable means to inform his superi-
or commissioned officer or commanding
officer of a mutiny or sedition which he
knows or has reason to believe is taking
place,

is guilty of a failure to suppress or report a
mutiny or sedition.
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(b) A person who is found guilty of attempt-
ed mutiny, mutiny, sedition, or failure to sup-
press or report a mutiny or sedition shall be
punished as a court-martial may direct.

Resistance, Breach of Arrest, and Escape

Sec: 1020. Any person subject to this Code
who resists apprehension or breaks arrest or
who escapes from physical restraint lawfully
imposed shall be punished as a court-martial
may direct.

Releasing Prisoner Without Proper Authority

Sec. 1021. Any person subject to this Code
who, without proper authority, releases any
prisoner committed to his charge, or who
through neglect or design suffers any such
prisoner to escape, shall be punished as a
court-martial may direct, whether or not the
prisoner was committed in strict compliance
with the law.

Unlawful Detention of Another

Sec. 1022. Any person subject to this Code
who, except as provided by law or regulation,
apprehends, arrests, or confines any person
shall be punished as a court-martial may di-
rect. ’

Noncompliance With Procedural Rules

Sec. 1023. Any person subject to this Code
who:

(1) Is responsible for unnecessary delay
in the disposition of any case of a person
accused of an offense under this Code; or

(2) Knowingly and intentionally fails to
enforce or comply with any provision of
this Code regulating the proceedings be-
fore, during, or after trial of an accused;

shall be punished as a court-martial may di-
rect.

Misbehavior Before the Enemy

Sec. 1024. Any person subject to this Code
who before or in the presence of the enemy:

(1) Runs away;

(2) Shamefully abandons, surrenders,
or delivers upon any command, unit,-place,
or military property which it is his duty to
defend;

(8) Through disobedience, neglect, or in-

" tentional misconduct endangers the safety
of any such command, unit, place, or mili-
tary property;

(4) Casts away his arms or ammuni-
tion;

(5) Is guilty of cowardly conduct;

(6) Quits his place of duty to plunder
or pillage;

(7) Causes false alarms in the com-
mand, unit, or place under control of the
armed forces of the United States or the

. state military forces;

(8) Wilfully fails to do his utmost to
encounter, engage, capture or destroy ene-
my troops, combatants, vessels, aireraft, or
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any other thing, which it is his duty to so
encounter, engage, capture, or destroy; or

(9) Does not afford all practicable re-
lief, and assistance to any troops, combat-
ants, vessels, or aircraft of the armed
forces belonging to the United States or
their allies, to this state, or to any other
state, when engaged in battle;

shall be punished as a court-martial may di-
rect.

Subordinate Compelling Surrender

Sec. 1025. Any person subject to this Code
who compels or attempts to compel the com-
mander of any of the state military forces of
this state, or of any other state, to give it up to
an enemy or to abandon it, or who strikes the
colors or flag to an enemy without proper au-
thority, shall be punished as a court-martial
may direct.

Improper Use of Countersign

Sec. 1026. Any person subject to this Code
who in time of -war discloses the parole or
countersign to any person not entitled to re-
ceive it, or who gives to another who is enti-
tled to receive and use the parole or counter-
sign a different parole or countersign from
t}_lat which, to his knowledge, he was autho-
rized and required to give, shall be punished as
a court-martial may direct.

Forcing a Safeguard

Sec. 1027. Any person subject to this Code
who forces a safeguard shall be punished as a
court-martial may direct.

Captured or Abandoned Property

Sec. 1028. (a) All persons subject to this
Code shall secure all public property -taken
from the enemy for the service of the State of
Texas or the United States, and shall give no-
tice and turn over to the proper authority
without delay all captured or abandoned prop-
erty in their possession, custody, or control.

(b) Any person subject to this Code who:

(.1) Eails to carry out the duties pre-
scribed in subsection (a);

(2) Buys, sells, trades, or in any way
deals in or disposes of captured or aban-
doned property, whereby he receives or ex-
pects any profit, benefit, or advantage to
himself or another directly or indirectly
connected with himself; or ‘

(3) Engages in looting or pillaging:

shall be punished as a court-martial may direct.

Aiding the Enemy

Sec. 1029. Any person subjeet to this Code

who:

(1) Aids, or attempts to aid, the enemy
with arms, ammunition, supplies, money or
other things; or

(2) Without proper authority, knowingly
harbors or protects or gives intelligence to,
or communicates or corresponds with or
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holds any intercourse with the enemy, ei-
ther directly or indirectly;
shall be punished as a court-martial may direct.

Misconduct of a Prisoner

Sec. 1030. Any person subject to this Code
who, while in the hands of the enemy in time
of war:

(1) For the purpose of securing favor-
able treatment by his captors acts without
. proper authority in a manner contrary to
law, custom, or regulation, to the detri-
ment of others of whatever nationality
held by the enemy as civilian or military
prisoners; or

(2) While in a position of authority
over such persons maltreats them without
justifiable cause;

shall be punished as a court-martial may di-
rect.

False Official Statements

Sec. 1031. Any person subject to this Code
who, with intent to deceive, signs any false
record, return, regulation, order, or other offi-
cial document, knowing it to be false, or makes

" any other false official statement knowing it to
be false, shall be punished as a court-martial
may direct.

Military Property-L.oss, Damage, Destruction,
or Wrongful Disposition

Sec. 1032. Any person subject to this Code
who, without proper authority:
(1) Sells or otherwise disposes of;
(2) Wilfully or through neglect dam-
ages, destroys, or loses; or
(3) Wilfully or through neglect suffers
to be damaged, destroyed, sold, or wrong-
fully disposed of, any military property of
the United States or of the State of Texas;
shall be punished as a court-martial may direct.

Property Other Than Military Properiy-Waste,
Spoilage or Destruction

See. 1033. Any person subject to this Code
who, while in a- duty status, wilfully or reck-
lessly wastes, spoils, or otherwise wilfully and
wrongfully destroys or damages any property
other than military property of the United
States or of this state shall be punished as a
court-martial may direct.

Improper Hazarding of Vessel

Sec. 1034. (a) Any person subject to this
Code who wilfully and wrongfully hazards or
suffers to be hazarded any vessel of the armed
forces of the United States or of the state mili-
tary forces shall be punished as a court-mar-
tial may direct.

(b) Any person subject to this Code who
negligently hazards or suffers to be hazarded
any vessel of the armed forces of the United
States or of the state military forces shall be
punished as a court-martial may direct.
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‘Driving While Intoxicated or Driving While Under the
Influence of a Narcotic Drug .

Sec. 1035. Any person subject to this Cod
who operates any vehicle while under the in-
fluence of intoxicating liquor or a narcotic
drug, or in a reckless or wanton manner, shall
be punished as a court-martial may direct.

Drunk on Duty—Sleeping on Post—
Leaving Post Before Relief

Sec. 1036. Any person subject to this Code
who is found under influence of intoxicating
liquor or narcotic drugs while on duty or sleep-
ing upon his post, or who leaves his post be-
fore he is regularly relieved, shall be punished
as a court-martial may direct.

Dueling

Sec. 1037. Any person subject to this Code
who fights or promotes, or is concerned in or
connives at fighting a duel, or who, having
knowledge of a challenge sent or about to be
sent, fails to report the fact promptly to the
proper authority, shall be punished as a court-
martial may direct.

Malingering

Sec. 1038. Any person subject to this Code
who for the purpose of avoiding work, duty or
service in the State military forces:

(1) Feigns illness, physical disablement,
mental lapse, or derangement; or

(2) Intentionally inflicts self—_injury;
shall be punished as a court-martial may
direct. ) '

Riot or Breach of Peace

Sec. 1039. Any person subject to this Code
who causes or participates in’ any riot or
breach of the peace shall be punished as a
court-martial may direct.

Provoking Speeches or Gestures

Sec. 1040. Any person subject to this Code
who uses provoking or reproachful words or
gestures towards any other person subject _to
this Code shall be punished as a court-martial
may direct.

Perjury

Sec. 1041. Any person subject to this Code
who in a judicial proceeding or in a court of
justice conducted under this Code wilfully and
corruptly gives, upon a lawful oath or in any
form allowed by law to be substituted for an
oath, any false testimony material to the issue
or matter of inquiry is guilty of perjury and
shall be punished as a court-martial may di-
rect.

Frauds Against the Government

Sec. 1042. Any person subject to this Code:

(1) Who, knowing it to be false or
fraudulent:
(A) Makes any claim against the
United States, the State of Texas, or
any officer thereof; or
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(B) Presents to any person in the
civil or military service thereof, for
approval or payment any claim against
the United States, the State of Texas,
or any officer thereof:

(2) Who, for the purpose of obtaining
the approval, allowance, or payment of any
claim against the United States, the State
of Texas, or any officer thereof:

(A) Makes or uses any writing or
other paper knowing it to contain any
false or fraudulent statements; or

(B) Makes any oath to any fact or
to any writing or other paper knowing
the oath to be false; or

(C) Forges or counterfeits any sig-
nature upon any writing or other pap-
er, or uses any such signature knowing
it to be forged or counterfeited;

(3) Who, having charge, possession, cus-
tody, or control of any money or other
property of the United States or the State
of Texas, furnished or intended for the
armed forces of the United States or the
state military forces, knowingly delivers to
any person having authority to receive it,
any amount thereof less than that for
which he receives a certificate or receipt;
or

(4) Who, being authorized to make or
deliver any paper certifying the receipt of
any property of the United States or the
State of Texas, furnished or intended for
the armed forces of the United States or
the state military forces, makes or delivers
to any person such writing without having
full knowledge of the truth of the state-
ments there contained and with intent to
defraud the United States or the State of
Texas; '

shall, upon conviction, be punished as a court-
martial may direct.

Larceny and Wrongful Appropriatioh

Sec. 1043. (a) Any person subject to this
Code who wrongfully takes, obtains, or with-
holds, by any means, from the possession of
the owner or of any other person any money,
personal property, or article of value of any
kind;

(1) With intent permanently to deprive
or defraud another person of the use and
benefit of property, or to appropriate it to
his own use or the use of any person other
than the owner, steals that property and is
guilty of larceny; or

(2) With intent temporarily to deprive
or defraud another person of the use and
benefit of property or to appropriate it to
his own use or the use of any other person
other than the owner, is guilty of wrongful
appropriation.

(b) Any person found guilty of larceny or
wrongful appropriation shall be punished as a
court-martial may direct.
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Conduct Unbecoming an Officer and a Gentleman

Sec. 1044. Any commissioned officer who is
convicted of conduct unbecoming. an officer
and a gentleman shall be punished as a court-
martial may direct.

General Article

Sec. 1045. Though not specifically men-
tioned in this Code, all disorders and neglects
to the prejudice of good order and discipline in
the state military forces and/or all conduct of
a nature to bring discredit upon the state mili-
tary forces, of which persons subject to this
Code may be guilty, shall be taken cognizance
of by a general, special or summary court-mar-
tial, according to the nature and degree of the
offense, and shall be punished at the discretion
of the court.

PART XI. MISCELLANEOUS
PROVISIONS

Courts of lnquiry

Sec. 1101. (a) Courts of inquiry to investi-
gate any matter may be convened by the Gover-
nor or by any other person designated by the
Governor for that purpose, or any person au-

‘thorized to convene a general court-martial by

this Code, whether or not the persons involved
have requested such an inquiry.

(b) A court of inquiry consists of three (3)
or more commissioned officers. For each court
of inquiry the convening authority shall also
appoint counsel for the court.

(c) Any person subject to this Code whose
conduct is subject to'inquiry shall be designat-
ed as a party. Any person subject to this Code
or employed in the division of military or naval

-affairs, who has a direct interest in the subject

of inquiry has the right to be designated as a
party upon request to the court. Any person
designated as a party shall be given due notice
and has the right to be present, to be repre-
sented by counsel, to cross-examine witnesses,
and to introduce evidence.

(d) Members of a court of inquiry may be
challenged by a party, but only for cause stat-
ed to the court.

_ (e) The members, counsel, the reporter, and

interpreters of courts of inquiry shall take an

(()iatt}'l or affirmation to faithfully perform their
uties.

(f) Witnesses may be summoned to appear
and testify and be examined before courts of
inquiry, as provided for courts-martial.

(g) Courts of inquiry shall make findings of
fact but may not express opinions or make rec-
ommendations unless required to do so by the
convening authority. '

(h) Each court of inquiry shall keep a
record of its proceedings, which shall be au-
thenticated by the signatures of the president
and counsel for the court and forwarded to the
convening authority. If the record cannot be
authenticated by the president, it shall be
signed by a member in lieu of the president,.
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If the record cannot be authenticated by the
counsel for the court, it shall be signed by a
member in lieu of the counsel.

Authority to Administer Oaths

Sec. 1102. (a) The following. members of
the state military forces may administer oaths
for the purpose of the administration of mili-
tary justice and affidavits may be taken for
those purposes before persons having the gen-
eral powers of a notary public. -

(1) The State Judge Advocate, assistant
state judge advocate, and all judge advo-
cates;

(2) All law specialists;

(8) All summary courts-martial;

(4) All adjutants, assistant adjutants,
acting adjutants and personnel adjutants;

(5) All commanding officers of the nav-
al militia;

(6) All legal officers;

(7) The president, law officer, trial

counsel, and assistant trial counsel for all

general and special courts-martial;

(8) The president and the counse]l for
the court of any court of inquiry;

(9) All officers designated to take a
deposition;’

(10) Al persons detailed to conduct an
investigation; and .

(11) All other persons designated by
regulations of the Governor.

(b) The signature without seal of any such
person, together with the title of his office, is
prima facie evidence of his authority.

Sections to be Explained

Sec. 1103. Sections 102, 103, 201-301, 504,
506, 702, 801, 1001-1043, and 1103-1105 of this
Code shall be carefully explained to every en-
listed member at the time of his enlistment or
transfer or induction into, or at the time of his
order to duty in or with any of the state mili-
tary forces or within thirty (30) days thereaf-
ter. They shall also be explained annually to
each unit of the state military forces. A com-
plete text of this Code and of the regulations
prescribed by the Governor thereunder shall be
made available to any member of the state mil-
itary forces, upon his request, for his personal
examination.

Complaints of Wrongs

Sec. 1104. Any member of the state mili-
tary forces who believes himself wronged by
his commanding officer, and who, upon due ap-
plication to that commanding officer, is
refused redress, may complain to any superior
commissioned officer, who shall forward the
complaint to the Governor or Adjutant General.

Redress of Injuries to Property

Sec. 1105. (a) Whenever complaint is made
to any commanding officer that wilful damage
has been done to the property of any person or
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that his property has been wrongfully taken by
members of the state military forces, he may
subject to such regulations as the Governor
may prescribe, convene a board to investigate
the complaint. The board shall consist of from
one (1) to three (3) commissioned officers,
and for the purpose of that investigation, it
has power to summon witnesses and examine
them upon oath or affirmation, to receive depo-
sitions or other documentary evidence, and to
assess the damages sustained against the re-
sponsible parties. The assessment of damages
made by the board is subject to the approval of
the commanding officer, and in the amount ap-
proved by him shall be charged against the pay
of the offenders. The order of the command-
ing officer directing charges herein authorized
is conclusive, except as provided in subsection
(e), on any disbursing officer for the payment
by him to the injured parties of the damages so
assessed and approved.

(b) If the offenders cannot be ascertained,
but the organization or detachment to which
they belong is known, charges totaling the
amount of damages assessed and approved may
be paid to the injured parties from the military
funds of the units of the state military forces
to which the offenders belonged.

(¢) Any person subject to this Code who is
accused of causing wilful damage to property
has the right to be represented by counsel, to
summon witnesses in his behalf, and to cross-
examine those appearing against him. He has
the right of appeal to the next higher com-
mander.

Execution of Process and Sentence

Sec. 1106. (a) In the state military forces
not in federal service, the processes and sen-
tences of its courts-martial shall be executed
by the civil officers prescribed by the laws of
the state.

(b) When the sentence of a court-martial
adjudges confinement, and the reviewing au-
thority has approved the same in whole or in
part, the reviewing authority, or the command-
ing officer for the time being, as the case may
be, shall issue a warrant of commitment to the
sheriff of the county in which such court-mar-
tial was held, directing such sheriff to take the
body of the person so sentenced and confine
him in the county jail of such county for the
period named in such sentence, as approved, or
until he may be directed to release him by
proper authority; and such confinement shall
be carried out as prescribed for confinement in
jail by the Code of Criminal Procedure of this
state.

Process of Military Courts

Sec. 1107. (a) Military courts may issue
any process or mandate necessary to carry into
effect their powers. Such a court may issue
subpoenas and subpoenas duces tecum and en-
force by attachment attendance of witnesses
and production of books and records, when it is



Art. 5788

sitting within the state and the witnesses,
books and records sought are also so located.

(b) Process and mandates may be issued by
summary courts-martial, provost courts, or the
president of other military courts and may be
directed to and may be executed by the mar-
shals of the military court or any peace officer
and shall be in such form as may be prescribed
by regulations issued under this Code.

(c) All officers to whom process or man-
dates may be so directed shall execute them
and make return of their acts thereunder ac-
cording to the requirements of those docu-
ments. Except as otherwise specifically pro-
vided in this Code, no such officer may demand
or require payment of any fee or charge for re-
ceiving, executing, or returning such a process
or mandate or for any service in connection
therewith.

(d) The president of any court-martial, and

any summary court officer, shall have authori-.

ty to issue, under his hand, in the name of the
State of Texas, directed to any sheriff or con-
stable, whose duty it shall be to serve or exe-
cute the same in the same manner in which
like process is served or executed when issued
by a magistrate, all necessary process, subpoe-
nas, attachments, warrants, of arrest and war-
rant of commitment.

Payment of Fines, Costs, and Disposition Thereof

Sec. 1108. (a) All fines and forfeitures im-
posed by general court-martial, shall be paid to
the officer ordering such court, and/or to the
officer commanding for the time being and by
said officer, within five (5) days from the re-
ceipt thereof, paid to the Adjutant General,
who shall disburse the same as he may see fit
for military purposes. ’

(b) All fines and forfeitures imposed by a
special or summary courts-martial shall be
paid to the officer ordering the court, or the
officer commanding for the time being, and by
such officer, within five (5) days from the re-
ceipt thereof, placed to the credit of the mili-
tary unit fund of the unit of which the person
fined was a member when the fine was im-
posed.

(¢) When the sentence of a court-martial ad-
judges a fine and cost against any person, and
such fine and cost has not been fully paid
within ten (10) days after the confirmation
thereof, the Governor or officer ordering the
court or the officer commanding for the time
being, as the case may be; shall issue a war-
rant of commitment directed to the sheriff of
the county in which the court-martial was held,
directing him to take the body of the person so
convicted and confine him in the county jail
for one (1) day for any fine not exceeding Onc
Dollar ($1) and one (1) additional day for ev-
ery dollar above that sum, and one additional
day for each dollar of cost.

Immunity for Action of Military Courts

Sec. 1109. No accused may bring an action
or proceeding against the convening authority

.
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or a member of a military court or officer or
person acting under its authority or reviewing
its proceedings because of the approval, impo-
sition, or execution of any sentence or the im-
position or collection of a fine or penalty, or
the execution of any process or mandate of a
military court.

Presumption of Jurisdiction

Sec. 1110.  The jurisdiction of the military
courts and boards established by this Code
shall be presumed and the burden of proof
rests on any person seeking to oust those
courts or boards of jurisdiction in any action
or proceeding.

Delegation of Authority by the Governor

Sec. 1111. The Governor may delegate any
authority vested in him under this Code, and
may provide for the subdelegation of any such
authority, except the power given him by Sec-
tions 406 and 501 of this Code.

Witnesses Expenses

Sec. 1112, (a) Persons in the employ of
this state, but not belonging to the military
forces thereof, when traveling upon summons
as witnesses before military courts, are enti-
tled to transportation from their place of resi-
dence to the place where the court is in session
and return. If no transportation be furnished
they are entitled to reimbursement of the cost
of travel actually performed by the shortest
usually traveled route. They are also entitled
to reimbursement of the actual cost of meals
and rooms at a rate not to exceed Eight Dol-
lars ($8) per day for each actually and una-
voidably consumed in travel, or in attendance
upon the court under the order or summons.
No allowance will be made to them when at-
tendance upon court does not require them to
leave their place of residence.

(b) A person not in the employ of this state
and not belonging to the active military forces
thereof, who has been duly summoned to ap-
pear as a witness before a military court, will
receive Eight Dollars ($8) per day for each
day actually in attendance upon the court, and
Six Cents (.06¢) a mile for going from his
place of residence to the place of trial or hear-
ing, and Six Cents (.06¢) a mile for returning.
Civilian witnesses will be paid by the Adjutant
General’s Department.

(¢) The charges for return journeys of wit-
nesses will be made upon the basis of the ac-
tual -charges allowed for travel to the court,
and the entire account thus completed will be
paid upon discharge from attendance without
waiting for completion of return travel.

(d) No fees shall be allowed to a person as
witness fees, unless such person has been sub-

poenaed, attached, or recognized as a witness
in the case. .

Arrest, Bonds, Laws Applicable
Sec. 11138. (a) When charges against any

person in the military service of this state are
made to the Governor, or any officer autho-
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rized to convene a court-martial for the trial of
such person, and the Governor or such officer,
believing that such charges can be sustained,
and has reason to believe that the person so
charged will not appear for trial, or intends to
flee from justice, the Governor, or such officer,
may issue a warrant of arrest to the sheriff or
any constable of the county in which the per-
son charged resides, or wherein he is supposed
to be, commanding the sheriff or constable to
take the body of the person so charged and
confine him in jail until such time as his case
may be finally disposed of; and the sheriff or
constable, on the order of the Governor, or of-
ficer ordering the court, shall bring the person
so charged before the court-martial for trial, or
turn him over to whoever the order may direct;
the Governor, or the officer issuing the war-
rant of arrest, shall indorse thereon the
amount of bail to be required; and it shall be
a violation of duty on the part of any sheriff
or constable to permit a person so committed to
remain out of jail, except that he may, when
such person desires it, permit him to give bail
in the sum indorsed on the warrant, condi-
tioned for his appearance, from time to time,
before such court-martial as he may be ordered
for trial, and until his case is finally disposed
of, or until such time as he may surrender to
the sheriff or constable as directed by the re-
viewing authority of the court-martial before
which he may be ordered for trial.

(b) Upon the failure of any person, who has
been admitted to bail conditioned for his ap-
pearance for trial before a court-martial, or
upon failure of any person admitted to bail to
appear as a witness in any case before a
court-martial, as conditioned in the bail bond
of any such person, the court-martial shall cer-
tify the fact of such failure to so appear to the
officer ordering the court-martial, or to the of-
ficer commanding for the time being, as the
case may be; and such officer shall cause a
judge advocate, district or county attorney to
file suit in Travis County therefor.

(¢) The rules laid down in the Code of Crim-
inal Procedure of this state relating to the giv-
ing of bail, the amount of bail, the number of
sureties, the persons who may be sureties, the
property exempt from liability, the responsibili-
ty of parties to the same and all other rules of
a general nature not inconsistent with this law
are applicable to bail taken as provided in this
chapter.

(d) A warrant of arrest issued by the Gover-
nor, or other officer authorized to order a
court-martial, and all subpoenas and other
process issued by courts-martial and courts of
inquiry shall extend to every part of the state.

(e) Upon conviction of any person by a
court-martial, all costs including the cost
accruing for witness fees and the fees for
sheriffs or constables for executing the proc-
ess, subpoenas, writs of attachment, warrant of
arrest, warrant of commitment, or any other
authorized writs, shall be taxed against defend-
ant; and any sheriff or constable executing
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any process, subpoena, writ of attachment,
warrant of arrest, warrant of commitment, or
any other authorized writs, shall be allowed
the same fees as provided by the Code of Crim-
inal Procedure in this state. When the defend-
ant is imprisoned for costs the Adjutant Gener-
al shall pay said costs out of any fund that
may be available.

(f) When any lawful process, issued by the
proper officer of any court-martial, comes to
the hands of any sheriff or constable, he shall
perform the usual duties of such officer and
perform all acts and duties by this Chapter im-
posed or authorized to be performed by any
sheriff or constable. Failure of any sheriff or
constable to perform the duties required by
this Section shall be a misdemeanor offense
punishable by a fine of not more than One
Thousand Dollars ($1,000) and by confinement
of not less than six (6) months and not more
than twelve (12) months in jail. '

Expenses of Administration

Sec. 1114. The Adjutant General shall have
authority to pay all expenses incurred in the
administration of state military justice from
any fund appropriated to the Adjutant Gener-
al’s Department.

Uniformity of Interpretation

Sec. 1115. This Act shall be so construed as
to effectuate its general purpose to make uni-
form the law of those states which enact it,
and so far as practical, to make that law uni-
form with the law of the United States.

Short Title

Sec. 1116. This Article may be cited as the
“Texas Code of Military Justice.”
[Acts 1963, 58th Leg., p. 209, ch, 112, § 1.]

Art. 5789. Awards, Decorations and Medals
Effect of Enactment
Sec. 1. The enactment of these Sections of

this Code shall hereby repeal all Resolutions of
previous Legislatures pertinent to the award-
ing of decorations and awards to personnel of
the National Guard, Air National Guard and
Reserve of the State of Texas. It shall like-
wise repeal all general orders issued by the
Adjutant General of Texas, pursuant to such
Resolutions. It is further provided, however,
that the enactment of this Code shall not af-
fect in any manner the previous awarding of
any awards, decorations or medals.

Texas Legislative Medal of Honor

Sec. 2. The Texas Legislative Medal of
Honor shall be awarded to any member of the
state military forces, who, by voluntary act or
acts shall have distinguished himself conspicu-
ously by gallantry and intrepidity at the risk
of his life. The deed performed must have
been one of personal bravery or self-sacrifice,
so conspicuous as to clearly distinguish the in-
dividual for gallantry and intrepidity above his
comrades and must have involved risk of life,
Incontestable proof of the performance of the
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service will be exacted and each recommenda-
tion for the award of the Texas Legislative
Medal of Honor will be considered on the
standard of extraordinary merit.

Lone Star Medal of Valor

Sec. 3. The Lone Star Medal of Valor shall
be awarded to any member of the state military
forces who distinguishes himself by specific
acts of bravery or outstanding courage, or a
closely related series of heroic acts performed
within an exceptionally short period of time,
which act or acts involve personal hazard or
danger and the voluntary risk of life, and
which acts result in an accomplishment so ex-
ceptional and outstanding as to clearly set the
individual apart from his comrades, or from
other persons in similar circumstances. The
required gallantry for award of the Lone Star
Medal of Valor, while of lesser degree than
that required for the award of the Texas Legis-
lative Medal of Honor, must nevertheless have
been performed with marked distinction.

(a) The Lone Star Distinguished Service
Medal shall be awarded to any member of
the state military forces who, while serving
in any capacity with the state military
forces, shall have distinguished himself by
exceptionally outstanding achievement or
service to the state in the performance of
a duty of great responsibility.

Award of Medals by Governor; Approval
and Recommendation

Sec. 4. The award of the Texas Legislative
Medal of Honor shall be made by the Governor
upon approval by the Texas Legislature by
Concurrent Resolution. The award of the Lone
Star Medal of Valor shall be made by the Gov-
ernor upon recommendation of the Adjutant
General of Texas.

(a) The award of the Lone Star Distin-
guished Service Medal shall be made by the
Governor upon recommendation of the Ad-
jutant General of Texas.

Forwarding Recommendations;
Ad]jutant General

Sec. 5. Recommendations for award of ei-
ther the Texas Legislative Medal of Honor or
the Lone Star Medal of Valor shall be forward-
ed through military channels to the Texas Ad-
jutant General. It shall be the privilege of any
individual having personal Knowledge of an act
or achievement believed to warrant the award
of either decoration to submit a recommenda-
tion in letter form to the Adjutant General,
giving an account of the occurrence, and ac-
companying such recommendation with state-
ments of eyewitnesses, extracts from official
records, sketches, maps, diagrams or photo-
graphs so as to support and amplify the stated
facts. Upon determination hy the Adjutant
General that any individual case meets the cri-
teria prescribed for the awarding of the Texas
Legislative Medal of Honor as prescribed in
Section 2 of this Article, he shall by endorse-
ment recommend to the Governor the awarding

Endorsement by
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of said Texas Legislative Medal of Honoyr in ac-
cordance with Section 4 of this Article.

(a) Recommendations for award of the
Lone Star Distinguished Service Medal
shall be forwarded through state military
channels to the Texas Adjutant General.
It shall be the privilege of any individual
having personal knowledge of exceptional
service or achievement believed to warrant
the award of this decoration to submit in
letter form to the Adjutant General, giving
an account of the exceptional service or
achievement, accompanying such recom-
mendation with facts, extracts of official
documents and photographs so as to sup-
port and amplify the stated facts. Upon
determination by the Adjutant General that
any individual case meets the criteria pre-
scribed for the awarding of the Lone Star
Distinguished Service Medal as prescribed
in Section 8(a) of this Article, he shall by
endorsement recommend to the Governor
the awarding of the Lone Star Distinguish-
ed Service Medal in accordance with Sec-
tion 4(a) of this Article.

Design and Manufacture of Medals; Ribbons

Sec. 6. (a) The Adjutant General of the
State of Texas is hereby directed to design,

" and cause to be manufactured, the Texas Legis-

lative Medal of Honor and the Lone Star Med-
al of Valor, and such other awards, decora-
tions, medals and ribbons as this Statute gives
him the right to award.

(b) The Adjutant General of Texas shall
promulgate rules and regulations to prescribe
when ribbons may ‘be appropriately worn in
lieu of medals, provided the ribbon symbolizes
the appropriate medal.

(c) The Adjutant General of the State of
Texas is hereby directed to design, and cause
to be manufactured, the Lone Star Distin-
guished Service Medal.

Rules and Regulations Pertaining to Awards,
Decorations, Medals and Ribbons

Sec. 7. The Adjutant General is hereby au-
thorized to promulgate rules and regulations
pertaining to the following awards, decora-
tions, medals and ribbons:

(a) Texas Faithful Service Medal. It
shall be awarded to any member of the
state military forces who has completed
five (5) consecutive years of honorable
service therein, during which period he
has shown fidelity to duty, efficient serv-
ice and great loyalty to this state.

(b) Federal Service Medal. It shall be
awarded to any person inducted into fed-
eral service from the state military forces,
between June 15, 1940, and January 1,
1946; and after June 1, 1950; provided,
that such federal service was for a period
in excess of nine (9) months with the Arm-
ed Forces of the United States.

(c) Texas Medal of Merit. It may be
presented to any member of the state mili-
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tary forces who distinguishes himself
through outstanding service, or extraordi-
nary achievement, in behalf of the state,
or the United States.

(d) Texas Outstanding Service Medal.
It may be presented to any member of the
state military forces whose performance
has been such as to merit recognition for
service performed in a superior and clearly
outstanding manner.

Posthumous Awards

Sec. 8. Awards may be made following the
decease of the person being honored in the
same manner as they are made for the living
person, except that the orders and citation will
indicate that the award is being made posthu-
mously.

EActs 1963, 58th Leg.,, p. 209, ch., 112, § 1, eff. Aug.
3, 1963; Aects 1967, 60th Leg., p. 300, ch. 144, § 1,
eff, Aug. 28, 1967; Aects 1971, 62nd Leg.,, p. 995, ch.
183, § 1, eff. May 13, 1971.]

Section 2 of the amendatory act of 1963 was a severa-
bility provision; section 3 thereof provided: ‘'Sec. 3.
Repealer. Title 94, Chapter 3, of the Civil Statutes of
Texas, 1925, as amended prior to the 58th Legislature,
is hereby repealed; and Acts, 51st Legislature, page 445,
Chapter 239, Section 1, 1949 (compiled in Vernon's An-
notated Civil Statutes as Article 5790a); Acts, 41st Leg-
islature, page 500, Chapter 238, Section 1, 1929 (compiled
in Vernon’s Annotated Civil Statutes as Article 5796a);
Acts, 51st Legislature, page 1206, Chapter 613, Section 1,
1949 (compiled in Vernon’s Annotated Civil Statutes as
Article 5798a~2, Section 1); Acts, 52nd Legislature, page
597, Chapter 351, Section 1, 1951, and Acts, 56th Legisla-
ture, page 23, Chapter 13, Section 1, 1959 (compiled in
Vernon's Annotated Civil Statutes as Article 5798a-2, Sec-
tion 2); Acts, 49th Legislature, page 16, Chapter 12,
1345 (compiled in Vernon's Annotated Civil Statutes as
Article 5798a-2, Section 5); Acts 50th Legislature, page
365, Chapter 207, Section 1, 1947 (compiled in Vernon's
Annotated Civil Statutes as Article 5798a-3); Acts, 50th
Legislature, page 728, Chapter 363, 1947 (compiled in Ver-
non's Annotated Civil Statutes as Article 5798a-4); Acts,
40th Legislature, page 262, Chapter 183, Section 2, 1927
(compiled in Vernon's Annotated Civil Statutes as Article
5837a) Acts, 41st Legislature, Second Called Session, page
45, Chapter 29, 1929 (compiled in Vernon's Annotated
Civil Statutes as Article 5837b); Acts, 55th Legislature,
page 1360, Chapter 461, Section 2, 1957 (compiled in Ver-
non’'s Annotated Civil Statutes as Article 5845a); Acts,
55th Legislature, page 281, Chapter 130, Section 1, 1957;
Acts 56th Legislature, page 488, Chapter 218, Section 1,
(compiled in Vernon’s Annotated Civil Statutes as Arti-
cle 5890b, Section 1); Acts 44th Legislature, page 462,
Chapter 184, 1935; Acts, 45th Legislature, page 740, Chap-
ter 366; Acts, 46th Legislature, page 487, Section 1, 1939
(compiled in Vernon’'s Annotated Civil Statutes as Arti-
cle 5890b, Section 4); Acts, 51st Legislature, page 467,
Chapter 251, Section"1, 1949 (compiled in Vernon’s Anno-
tated Civil Statutes as Article 5890b, Section 5); and
Acts, 46th Legislature, page 494, 1939 (compiled in Ver-
non's Annotated Civil Statutes as Article 58%0c) are here-
by repealed and all laws or parts of laws in conflict with
the provisions of this Act are repealed to the extent of
such conflict only."”’

Arts. 5790 to 5890c. Repealed by Acts 1963,
58th Leg., p. 209, ch. 112, § 3; Acts 1965,
59th Leg., p. 1601, ch. 690,§ 3

CHAPTER THREE A. MISCELLANEOUS
PROVISIONS
Article
5890d. Repealed.

5890e., State of Emergency;
litia,

Police Power; Use of Mi-

Art. 5890d. Repealed by Acts 1965, 59th Leg.,
p. 1601, ch. 690, § 3, eff. Aug. 30, 1965

Art. 5890e

Art. 5890e. State of Emergency; Police Pow-
er; Use of Militia

Legislative Intent

Sec. 1. It is hereby declared to be the legis-
lative intent to recognize the Governor’s broad
power of action in the exercise of the police
power of the state to provide adequate control
over persons and conditions during such peri-
ods of impending or actual public crisis or dis-
aster. It is also recognized that local govern-
mental units may need to take emergency ac-
tion during such time of impending and actual
crisis and it is the legislative intent to provide
the means whereby such local units of govern-
ment may take steps to protect the public’s:
lives and property, and maintain the operation
of the government. The provisions of this Act
shall be broadly construed to effectuate this
purpose.

Definitions

Sec. 2. The following terms are defined for
the purposes of this Act:

(a) “Orders,” “rules,” and “regulations”
shall mean directives reasonably calculated
to control effectively and terminate the eri-
sis, disaster, rioting, catastrophe, or similar
public emergency.

(b) “Promulgate”
nounce publicly.

(¢) “Any action” shall mean such mea-
sures as shall be reasonably calculated ef-
fectively to control and terminate the crisis,
disaster, rioting, catastrophe, or similar
public emergency. )

(d) “Militia” shall mean the Active and

Reserve Militia as defined by Article 5765,
Revised Civil Statutes of Texas, 1925.

shall mean to an-

Proclamation; Orders, Rules and Regulations; Duration

Sec. 3. During time of riot or unlawful
assembly by three or more persons acting to-
gether by use of force or violence or if a clear
and present danger exists of the use of force
or violence, or during time of natural disaster
or man-made calamity, the Governor may pro-
claim a state of emergency and designate the
area involved upon the application of the chief
executive officer of a county, city, or local mu-
nicipality; or upon the application of the gov-
erning body of a county, city, or local munici-
pality. Following such proclamation, the Gov-
ernor may promulgate such reasonable orders,
rules, and regulations as he deems necessary to
protect life and property, or to bring the emer-
gency situation within the affected area under
control, after reasonable notice of such orders,
rules, and regulations is given in a paper of
general circulation or through television or ra-
dio serving the affected area or by circulating
notice or by posting signs at conspicuous
places within the affected area. Such orders,
rules, and regulations may provide for the con-
trol of traffie, including public and private
transportation, within the affected area; des-
ignation of specific zones within the area in
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which, under necessitous circumstances, the oc-
cupancy and use of buildings and vehicles may
be controlled, control of the movement of per-
sons or vehicles into, within, or from those des-
ignated areas; control of places of amusement,
or assembly, and of persons on public streets
and thoroughfares; establishment of curfews;
control of the sale, transportation, and use of
alcoholic beverages and liquors; control of the
sale, carrying, and use of firearms or other
dangerous weapons and ammunition; and the
control of the storage, use, and transportation
of explosives or inflammable materials or lig-
uids deemed to be dangerous to public safety.
Such orders, rules, and regulations shall be ef-
fective from the time and in the manner pre-
scribed in such orders, rules, and regulations
and shall be made public prior to such time as
provided herein. Such orders, rules, and regu-
lations may be amended, modified, or rescind-
ed, in like manner, from time to time by the
Governor throughout the duration of the emer-
gency, but in any event shall cease to be in ef-
feet 72 hours from the time of the proclama-
tion, unless proclaimed for a shorter period or
terminated at an earlier time by proclamation
of the Governor. Such state of emergency,
and all powers incident thereto, may be extend-
ed by proclamation of the Governor for as
many successive like periods of not in eXcess
of 72 hours each as may be reasonably neces-
sary to protect the health, life, and property of
the affected area and its inhabitants.

Duties of l.aw Enforcement Agencies

Sec. 4, When the Governor has issued a
proclamation declaring that a state of emer-
gency exists, it shall be the duty of all the law
enforcement bodies of this state, whether state.
county, city, or municipal, to cooperate in any
manner requested by the Governor or his desig-
nated representative. - It shall also be their
duty to allow the use of such equipment and
facilities as they may possess when the use is
required by the Governor or his designated
representative, provided that such use shall not
substantially interfere with the normal duties
of the law enforcement agency, if the agency is
not located within an area designated by the
Governor as an emergency area. It shall be
the duty of any county, city, or municipal law
enforcement agency to notify the Director of
the Department of Public Safety in the event
the local agency receives notice of any threat-
ened or actual disturbance which indicates the
possibility of serious domestic violence.

Militia Aid to Local Law Enforcement Agencies

Sec. 5. The chief executive officer of any
county, city or municipality, or any governing
.body thereof, may request the Governor to pro-
vide militia forces to help bring under control
conditions existing within their jurisdiction
with which, in their judgment, their law en-
forcement agencies cannot cope without addi-
tional personnel. Upon receipt of such a re-
quest, the Governor may issue his order to any
commander of any unit of the State Military
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Forces of this state to appear at the time and
place directed by the Governor to aid the civil
authorities. When such troops have appeared
at the appointed place, the commanding officer
thereof shall obey and execute such general in-
structions, which shall be in writing, if practi-
cable, otherwise verbal instructions may be
given in the presence of two or more credible
witnesses, as he may there and then receive
from the civil authorities charged by law with
the suppression of riot, the preservation of
public peace and the protection of life and
property; provided, however, the commanding
officer of the State Military Forces shall exer-
cise his discretion as to the proper method of
practically accomplishing the instructions re-
ceived.

Ordinances Providing for Declaration of
State of Emergency

Sec. 6. Any city or town, including home-
rule cities and those operating under the gen-
eral law or special charters shall have the pow-
er to provide by ordinance, or by other orders
of its governing body, for the declaration of a
state of emergency during the time of riot or
unlawful assembly by.three or more persons
acting together by use of force or violence, or
if a clear and present danger exists of the use
of force or violence, or during time of natural
disaster or man-made calamity.

~ Local Powers During State of Emergency

Sec. 7. Such cities or towns shall have full
power and authority to provide by ordinance
for the exercise of all powers reasonably neces-
sary to protect the health, security, peace, life
and property of the city and its inhabitants,
during the period of such civil emergency.
Specifically, but not in limitation of said pow-
ers which said cities may exercise, said cities
may provide by ordinance, after reasonable no-
tice, having due regard to the circumstances
and exigencies of the emergency at the time of
said notice, given in a newspaper of general
circulation or through television or radio serv-
ing the affected area or by circulating notice
or by posting signs at conspicuous places with-
in the affected area, the following:

(a) Imposition of a general or limited
curfew regulating or prohibiting any per-
son or persons from being or remaining, or
loitering or congregating on any street, al-
ley, park, public property; or any other
place where they have no right or author-
ity to be during said curfew.

(b) Limitation or prohibition of the sale
or dispensing of beer, wine, liquor, and any
and all other alcoholic beverages.

(e) Limitation or prohibition of the sale
or dispensing of gasoline or other liquid
flammable or combustible products, dyna-
mite or other explosives, and firearms or
ammunition.

(d) Limitation upon or prohibition
against the operation of any establishment
selling, distributing, dispensing, or giving
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away any of the items enumerated in Sub-
paragraphs (a), (b), and (c) hereinabove.

(e) Establishment of temporary, emer-
geney housing for persons rendered home-
less, or occupants of abodes not fit for hu-
man habitation, as a result of such natural
disaster or man-made calamity, or for pur-
poses of governmental operations, for not
longer than three hundred sixty (360) con-
secutive days after commencement of such
natural disaster or man-made calamity, or
until termination of the emergency period
by local governing body declaration, which-
ever first occurs, upon any and all lands
to which such cities or towns have right
of possession or custody, whether the same
shall be deraigned from grantors, donors,
or lessors by purchase, dedication, or other-
wise, irrespective of local zoning ordinanc-
es, rules and regulations, or deed restric-
tions, effective at the time of or during the
establishment of such housing.

(f) Upon finding by the local governing
body of substantial disruption of the local
(city or community) free, competitive
market in the purchase or sale of herein-
after designated classes of goods and serv-
ices, promulgation of maximum retail
prices chargeable or collectible in such
cities or towns, for a period of not more
than fifteen (15) days or until earlier ter-
mination of the subject emergency period

by local governing body declaration, which-

ever first occurs, after the occurrence of a
natural disaster or man-made calamity, on
the purchase and sale of the following
classes of goods and services, in whole or
in part:
(1) Groceries, beverages, toilet arti-
cles, and ice;

(2) Construction and building ma-
terials and supplies, electrical and gas
generating and transmission equip-
ment, parts, and accessories;

(8) Charcoal, Dbriquettes, matches,
candles, lamp illumination- and heat
unit-carbides, dry Dbatteries, light
bulbs, flashlights, and hand lanterns;

(4) Hand tools (manual and power),
‘earth-moving equipment and machin-
ery, automotive parts, supplies, and
accessories; _

(5) Apartment, duplex, multi-family
dwelling, rooming house, hotel and mo-
tel rentals, insofar as such regulations
are not inconsistent with the National
Housing Act, as amended, concerning
Federally insured housing units;

(6) Gasolines, diesel oils, motor oils,
kerosenes, grease, and automotive lu-
bricants;

(7) Restaurant, cafeteria, and board-
ing-house meals;

(8) Medicines, pharmaceuticals,
medical instruments, equipment, and
supplies;
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(9) Blankets, quilts, bedspreads, bed
linens, mattresses, bed springs, bed-
steads, towels, and toilet paper.

No rule or regulation promulgated here-
under shall provide any maximum price
for an item of goods or services enumerat-
ed above which is less than the arithmet-
ically averaged, prevailing retail price
for such item as of the date of the occur-
rence of such natural disaster or man-made
calamity. Such prevailing retail price may
be determined by statistical sampling as
the local governing body may direct. Al-
ternatively, however, the local governing
body may set the maximum retail price for
any or all items of goods and services
enumerated above by declaring, in ordi-
nance, that the price charged by the pur-
veyor of such affected good or service with-
in the jurisdictional limits of the local gov-
erning body on the said occurrence-date
shall be the maximum retail price lawfully
chargeable by the purveyor of such affect-
ed good or service. An added special trans-
portation cost for any regulated goods may
be permitted by the local governing body.

The local governing body promulgating
such price maximums by declaring prevail-
ing prices shall establish an appeals pro-
cedure whereby any person dissatisfied
with such body’s determination of any such
price on the occurrence date is promptly
afforded a public hearing and shall be per-
mitted to present evidence of such price,
be represented by counsel, and have access
to all data and computations employed by
the governing body in determining such
price. Resort to such appeal shall be pre-
requisite to contest of the validity of such
price determination in a court of law.

All district courts having jurisdiction
within the county wherein such city or
town is situated shall have concurrent jur-
isdiction of appeals under this Section’s
provisions for price regulation. The sub-
stantial evidence rule shall apply in all
such cases. The burden of proof of the in-
validity of such price determination shall
rest upon the contestant.

In no event shall such city or town, its
governing body, officers, employees, or
agents be held pecuniarily liable for any
losses or damages attributable to its regu-
lation of prices hereunder.

In promulgating maximums hereunder,
the declaration by the local governing body
that the arithmetically averaged, prevail-
ing price of any item charged on the oc-
currence-date in such town or city by the
purveyors thereof shall be the maximum
retail price chargeable by such purveyors
for the period of price control shall be
deemed sufficient for the invocation of the
regulatory power herein provided.

Declaration in this manner, however,

shall not preclude subsequent establish-
ment of a higher maximum retail price dur-
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ing the permissible regulatory period or
the employment of a method of price cal-
culation different from the method initial-
ly employed, so long as such method con-
forms to the terms of this Act.

(g) In the event of occurrence of a man-
made calamity or natural disaster any local
governing body whose territorial jurisdiction
is affected thereby, under the terms of this
Act, may remove, by ordinance or order, on
one reading, the operation, in whole or in
part, of the competitive bidding requirements
of Article 2368a, Vernon’s Texas Civil Stat-
utes, and applicable local law, whether in
Charter, ordinance, or order, for a period of
not more than ninety (90) days after the ca-
lamity or disaster occurrence-date, provided,
each such ordinance or order shall be pre-
ceded by final passage and approval of an or-
dinance or order of such loecal governing
body declaring its finding of the existence of
a prevalent man-made calamity or natural
disaster, pursuant to the terms of this Act.
Further provided, however, that, in the event
of such action, the local governing body
shall diligently solicit and procure, insofar
as practicable, bids, quotations, or estimates
of material, labor, and other costs for those
purchases, goods, and works described in said
Article 2368a, Vernon’s Texas Civil Statutes,
prior to entering into contract therefor and
shall award such contract, if award be made,
to the lowest and best bid, quotation, or esti-
mate received.

Duration of Local State of Emergency

Sec. 8. The declaration of state of emergen-
¢y by any city or town as previded for in this
statute, except as otherwise expressly provided
herein, shall automatically terminate at the
end of seven (7) days after the time of decla-
ration of said state of emergency, unless de-
clared for a shorter period or terminated at an
earlier time by the governing body of said city
or town. Subject to the prior approval by the
Governor, such state of emergency, and all

powers incident thereto, may be extended by:

the governing body of said city or town for as
many successive like periods of not in excess of
seven (7) days after the time of declaration as
may be reasonably necessary to. protect the
health, life, and property of the city and its in-
habitants.

Subordination of Local Powers

Sec. 9. Action of any city or town under
the provision of Sections 6, 7, or 8 shall be
subject to action of the Governor under the
provisions of Sections 3, 4, and 5.

Violations

Sec. 10. Any violations of the provisions of
this Act or any orders, rules, or regulations or
ordinances promulgated hereunder shall be (a)
punishable as a misdemeanor and shall subject
the offender to a fine of not more than Two
Hundred Dollars ($200) or not more than sixty
(60) days incarceration, or both, upon convie-
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tion thereof, or (b) subject such violators to
the processes of temporary restraining orders,
temporary and permanent injunctions, as to
such alleged violations, under the Rules of Civ-
il Procedure of the State of Texas and applica-
ble law. Such prosecutions for misdemeanor
and suits for injunction may be instituted by
the Governor or the local governing body in
any court of competent jurisdiction within the
State.

. Repealer
Sec. 11. All laws in conflict herewith are

. hereby repealed to the extent of such conflict.

Severability

See. 12. If any provision of this Act or the
application thereof to any person or circum-
stance is held invalid, such invalidity shall not
affect other provisions or applications of this
Act which can be given effect without the in-
valid provisions or application, and to this end
the provisions of this Act are declared to be
severable. If any clause, sentence, paragraph,
or section of this Act shall, for any reason, be
adjudged by any court of competent jurisdic-
tion to be unconstitutional and invalid, such
judgment shall not affect, impair, or invalidate
the remainder thereof, but shall be confined in
its operation to the clause, sentence, para-
graph, or section thereof so found unconstitu-
tional and invalid.

[Acts 1969, 61st Leg., p. 2658, ch. 877, eff. June 21,
1969; Acts 1971, 62nd Leg., p. 2996, ch. 990, §§ 1 to
3, eff. Aug. 30, 1971.]

Sections 4 to 7 of the 1971 amendatory act provided:
 ‘‘Sec. 4. All Acts and governmental proceedings of
cities and_towns within the state included in disaster
areas, as declared by the President of the United States,
their governing bodies, officers, employees, contractors,
and agents, perfqrmed in the year 1970 under expressed
authority of Article 5890e aforesaid, are hereby in all
respects validated as of the date of such Acts or pro-
ceedings.

‘‘Sec. 5. All other provisions of Article 5890e, Vernon's
’I‘feixaf Civil Statutes, are hereby kept in full force and
effect.

“Sec. 6. All laws or parts of laws in conflict herewith
are hereby repealed to the extent of such conflict.
_'‘Sec. 7. If any provision of this Act or the applica-
tion thereof to any person or circumstance is held in-
valid, such inyalidity shall not affect other provisions or
applications of this Act which can be given effect with-
out the invalid provisions or applications, and- to this
end the provisions of this Act are declared to be severa-
ble. 1If any section, paragraph, sentence, clause, phrase,
or word of this Act shall, for any reason, be finally ad-
judged by any court of competent jurisdiction to be un-
constitutional or invalid, such final judgment shall not
affect, impair, or invalidate the remainder thereof, but
shall be confined in its operation to the section, para-
graph, sentence, clause, phrase, or word thereof so6 found
unconstitutional or invalid.”

CHAPTER FOUR. STATE NAVAL
MILITIA [REPEALED]

Art. 5891. Repealed by Acts 1953, 53rd Leg.,
p.23,ch. 14,8 1

CHAPTER FOUR A. TEXAS NAVY

Art. 5891.1. Texas Navy, Incorporated
) Legislative Findings

Sec. 1. Whereas the past governors of the
State of Texas have, by proclamation, recog-
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nized the value and necessity of preserving and
promoting appreciation of the history of the
Texas Navy and its heroic acts in establishing
and defending the Republic of Texas; and
whereas, by commissions issued by these past
governors of the State of Texas, numerous ad-
mirals in the Texas Navy and honorary admi-
rals in the Texas Navy have been commis-
sioned; and whereas, the importance of these
matters is recognized by the Legislature of the

State of Texas, the legislature hereby finds-

that these activities need to be carried on on a
coordinated basis.

Texas Navy, Incorporated; Nonprofit Corporation

Sec. 2. The Texas Navy, Incorporated, a
corporation created under the Texas Non-Profit
Corporation Act is hereby designated as the of-
ficial body to conduct the affairs of the Texas
Navy as provided herein.

Duties and Functions

Sec. 3. The Texas Navy, Incorporated, shall
have the duty of assisting in the preservation
and promotion of the history of the Texas Navy
and of the water resources of this state.
Among the objectives to be sought in the
carrying out of these duties shall be to pro-
mote and advertise the historic character and
heroic acts of the Texas Navy; to promote
travel by visitors to and within Texas to histor-
ical sites and areas in which the Texas Navy
operated; to conduct, in the broadest sense, a
public relations campaign to create a responsi-
ble and accurate image of Texas; to encourage
Texas communities, organizations, and individ-
uals, as well as governmental entities, to par-
ticipate with actions and money in pursuit of
these objectives; and to promote and assist in
the organization of the admirals of the Texas
Navy, heretofore and hereinafter commis-
sioned, in establishing local groups, units, or
stations of the Texas Navy.

Board of Directors;

Seec. 4.
tors of The Texas Navy, Incorporated, shall be
appointed by the Governor of the State of Tex-
as. One additional member of this board of di-
rectors shall be appointed by the Speaker of
the House of Representatives of the State of
Texas, and one additional member shall be ap-
pointed by the Lijeutenant Governor of the
State of Texas. The terms of office of each of
these directors shall be for two years and shall

Members; Terms of Office

Two members of the board of direc-.

Art. 5891c

run concurrently with the terms of office of
the other members of the board of directors of
the corporation, as specified in the articles of
incorporation or bylaws of said corporation.

State Funds

Sec. 5. No state funds shall be required for
the financing or carrying out of the duties of
The Texas Navy, Incorporated.

J{é’%% 1973, 63rd Leg., p. 218, ch. 98, eff. Aug. 27,

Section 6 of the 1973 Act provided: ¢If any provision
of this Act or the application thereof to any person or
circumstance is held invalid, such invalidity shall not
affect other provisions or application of the Act which
can be given effect without the invalid provision or ap-
plication, and to this end the provisions of this Act are
declared to be severable.”

CHAPTER FIVE. TEXAS DEFENSE
GUARD [REPEALED]

Art. 5891a. Repealed by Acts 1965, 59th Leg.,
p. 1601, ch. 690, § 3, eff. Aug. 30, 1965

Art. 5891b. Expired

CHAPTER FIVE A. SECURITY
PERSONNEL [REPEALED]

Art. 5891A-1. Repealed by Acts 1971, 62nd
Leg., p. 3323, ch. 1024, art. 1, § 3, eff. Sept.
1, 1971
Acts 1971, 62nd Leg., p. 3072, ch. 1024, repealing this
article, enacts Title 3 of the Texas Education Code.

The repealed article authorized security officers at pri-
vate institutions of higher education, and was derived
from Acts 1969, 61st Leg., p. 2523, ch. 844, § 3.

See, now, Education Code, § 51.212.,

Art. 5891A-2. Repealed by Acts 1971, 62nd
Leg., p. 3363, ch. 1024, art. 2, § 48, eff.
Sept. 1, 1971

Acts 1971, 62nd Leg., p. 3072, ch. 1024, repealing this
article, enacts Title 3 of the Texas Education Code.

Article -5891A~2 authorizing employment of school se-
curity personnel, and enacted by Acts 1971, 62nd Leg., D.
2426, (H.B. 1007) ch. 774, eff, June 8, 1971, was codified
by Acts 1971, 62nd Leg., p. 3356, ch. 1024, art. 2, § 32, as
Education Code, § 21.308.

CHAPTER SIX. TEXAS STATE GUARD
. RESERVE CORPS .[REPEALED]

Art. 5891c. Repealed by Acts 1965, 59th Leg.,
p. 1601, ch. 690, § 3, eff. Aug. 30, 1965 .
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MINES AND MINING

1. COMMISSIONER OF LABOR STATISTICS
Article
5892. Commissioner of Labor Statistics;
Duties Transferred to.
5893 to 5900. Repealed.
2. MINING REGULATIONS

Rights and

5901. Shafts, Cages and Passways.
5901a. Shafts, Cages and Passways.
5901b. Escapement Shaft.

5902. Props and Timbers.

5903. Abandoned Workings.:

5904. Ventilation.

5904a. Ventilation.

5305. Cut-Throughs.

5905a. Cut-Throughs.

5906. Notice of Fire Damp.

5906a. Notice of Fire Damp.

5907. Mining Cage.

5907a. Mining Cage.

5908. Powder.

5908a. Powder.

5909. Safety Lamps.

5909a. Safety Lamps.

5910. Endangering Life or Health.
5910a. Endangering Life or Health.
5911, Posting Mine Rules.

5911a. Posting Mine Rules.

5912. Coal Scales.

5912a. Coal Scales.

5913. Check Weighman.

5913a. Check Weighman,

5914.  Oil Used.

5914a, Oil Used.

5314b. Penalty.

5915. Insulating Live Wires.
5915a. Insulating Live Wires; Penalty.
5916, Repealed.

5917. Map of Mine.

5917a. Map of Mine; Penalty.

5918. Animals in Mines.

5918a. Animals in Mines; Penalty.
5919. Exceptions.

5919a. Exceptions.

5920. Bath Facilities.

5920a. Bath Facilities; Penalty.

1. COMMISSIONER OF LABOR
STATISTICS

Art, 5892, Commissioner of Labor Statistics;
Rights and Duties Transferred to

The State Mining Board and the office of
State Mining Inspector are abolished, and the
rights and duties of the State Mining Board
and the State Mining Inspector are transferred
to the Commissioner of Labor Statistics. The
Commissioner of Labor Statistics shall enforce
the provisions of this title, and the terms
“State Mining Inspector,” “mine inspector,”
and “inspector” whenever used in this Title
shall mean the Commissioner of Labor Statis-
tics or his agent.

‘Li&clés 11?25, S.B. 84; Acts 1953, 53rd Leg., p. 30, ch.

Arts. 5893 to 5900. Repealed by Acts 1953,
53rd Leg., p. 30, ch. 24, § 2

2, MINING REGULATIONS

Art. 5901. Shafts, Cages and Passways

Any shaft in process of sinking, and any
opening projected for the purpose of mining
coal of all kinds, shall be subjected to the pro-
visions of this and the thirteen succeeding: ar-
ticles. At the bottom of each shaft and every
caging place therein, a safe commodious pas-
sageway must be cut around said landing
place, to serve as a traveling way by which em-
ployés shall pass from one side of the shaft to
the other without passing under or on the cage.
The upper and lower landings at the top of
each shaft, and the openings of each intermedi-
ate seam from or to the shaft, shall be clear
and free from loose materials and shall be se-
curely fenced with automatic or other gates or
bars so as to prevent either men or materials
from falling into the shaft. Every hoisting
shaft must be equipped with substantial cages
fitted to guide rails running from the top to
the bottom. Said cages must be safely con-
structed, they must be furnished with suitable
boiler iron covers to protect persons riding
thereon from falling objects, and they must be
equipped with safety catches. Every cage on
which people are carried must be fitted with
iron bars, rings or chains in proper place and
in sufficient number to furnish a secure hand-
hold for every person permitted to ride there-
on. At the top landing, cage supports, where
necessary, must be carefully set and adjusted
so as to work properly and securely hold the
cages when at rest. In all cases where the hu-
man voice cannot be distinetly heard, there
shall be provided a metal tube or telephone
from the top to the bottom of the shaft or slope
through which conversation may be held _be-
tween persons at the bottom and top of siuech
shaft or slope, and there shall also be main-
tained an efficient system of signaling to and
from the top of the shaft or slope and each
seam or opening. Every underground place on
which persons travel, worked by self-acting en-
gines, windlasses or machinery of any descrip-
tion, shall be provided with practical means of
signaling between the stopping places and the
ends of the plane, and shall further be pro-
vided, at intervals of not more than sixty feet,
with sufficient manholes for places of refuge.
[Acts 1925, S.B. 84.]

Art. 5901a. Shafts, Cages and Phssways

Any shaft in process of sinking, and any
opening projected for the purpose of mining

100
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coal of all kinds shall be subjected to the pro-
visions of this and the twelve succeeding arti-
cles. At the bottom of every shaft and every
caging place therein, a safe, commodious pas-
sageway must be cut around said landing
-place, to serve as a traveling way by which em-
ployés shall pass from one side of the shaft to
the other without passing under or on the cage.
The upper and lower landings at the top of
each shaft, and the openings of each intermedi-
ate seam from or to the shaft shall be clear
and free from loose materials and shall be se-
curely fenced with automatic or other gates or

bars so as to prevent either men or materials

from falling into the shaft. Every hoisting
shaft must be equipped with substantial cages
fitted to guide rails running from the top to
the bottom. Said cages must be safely con-
structed, they must be furnished with suitable
boiler iron covers to protect persons riding
thereon from falling objects, and they must be
equipped with safety catches. Every cage on
which people are carried must be fitted with
iron bars, rings, or chains in proper place and
in sufficient number to furnish a secure hand-
hold for every person permitted to ride there-
on.. At the top landing, cage suppérts, where
necessary, must be carefully set and adjusted
so as to work properly and securely hold the
cages when at rest. In all cases where the hu-
man voice can not be distinetly heard there
shall be provided a metal tube or telephone
from the top to the bottom of the shaft or slope
through which conversation may be held be-
tween persons at the bottom and top of such
shaft or slope, and there shall also be main-
tained an efficient system of signaling to and
from the top of the shaft or slope in each seam
or opening. Every underground place on
which persons travel, worked by self-acting en-
gines, windlasses or machinery of any descrip-
tion shall be provided with practical means of
signaling between the stopping places and the
ends of the plane, and shall further be pro-
vided, at intervals of not more than sixty feet,
with sufficient manholes for places of refuge.
Every mine shall be supplied with props and
timbers of suitable length and size, and if from
any cause the timbers are not supplied when
required, the miners shall vacate any and all
such working places until supplied with timber
needed. All openings connected with worked
out or abandoned portions of every operated
mine likely to accumulate explosive gases or
dangerous conditions shall be securely gobbed
and blocked off from the operative portions
thereof so as to protect every person working
in such mines from all danger that may be
caused or produced by such worked out por-
tions of such mines. .

[1925 P.C.]

Art. 5901b. Escapement Shaft

No owner, agent, lessee, receiver or operator
of any mine in this State shall employ any per-
son or persons in said mine for the purpose of
working therein unless there are in connection
with every seam or stratum of coal or ore
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worked in such mine not less than two open-
ings or outlets, separated by a stratum of not

‘less than one hundred and fifty feet at surface -

and not less than thirty feet at any place, at
which openings or outlets safe and distinct
means of ingress and egress shall at all times
be available for the persons employed in such
mine. The escapement shafts or slopes shall
be fitted with safe and available appliances by
which the employés of the mine may readily es-
cape in case of accident. In slopes used as
haulage roads where the dip or incline is ten
degrees or more there must be provided a sepa-
rate traveling way which shall be maintained
in a safe condition for travel and keep free
from dangerous gases. The time which shall
be allowed for completing such escapement
shaft or opening shall be two years for all
shafts or slopes more than two hundred feet in
depth, and one year for all shafts two hundred
feet in depth or less; and the time shall be
reckoned in all cases from the date on which
coal or ore is first hoisted from the original
shaft or slope for sale or use. Any person,
owner, agent, lessee, receiver or operator of
any mine who shall violate or suffer or permit
the violation of any. provision of this article
shall be fined not less than two hundred nor
more than five hundred dollars, and each day
such violation eontinues shall be a separate of-
fense.

[1925 P.C.]

Art. 5902. Props and Timbers '

Every mine shall be supplied with props and
timbers of suitable length and size; and, if
from any cause the timbers are not supplied
when required, the miners shall vacate any and
all such working places until supplied with
timber needed.

[Acts 1925, S.B. 84.]

Art. 5903. Abandoned Workings

All openings connecting with worked-out or
abandoned portions of every operated mine
likely to accumulate explosive gases or danger-
ous conditions shall be securely gobbed and
blocked off from the operated portions thereof,
so as to protect every person working in such
mines from all danger that may be caused or
pr.oduced by such worked-out portions of such
mines. .

[Acts 1925, S.B. 84.]

Art. 5904. Ventilation

Throughout every mine there shall be main-
tained currents of fresh air sufficient for the
health and safety of all men and animals em-
ployed therein, and such ventilation shall be
produced by a fan or some other artificial
means; provided, a furnace shall not be used
for ventilating any mine in which explosive
gases are generated. The quantity of air re-
quired to be kept in circulation and passing a
given point shall be not less than one hundred
cubic feet per minute for each person, and not
less than three hundred cubic feet per minute
for each animal, in the mine, measured at the
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foot of the downcast; and this quantity may
be increased at the discretion of the inspector
whenever in his judgment unusual conditions
make a stronger current necessary. Said cur-
rent shall be forced into every working place
throughout the mine, so that all parts of the
same shall be reasonably free from standing
powder smoke and deleterious air of any kind.
The measurement of the current of air shall be
taken with an anemometer at the foot of the
downecast, at the foot of the upcast and at the
working face of each division or split of the
air current. The main current of air shall be
split or subdivided so as to provide a separate
current of reasonably pure air to every one
hundred men at work; and the inspector shall
have authority to order separate currents for
smaller groups of men, if in his judgment spe-
cial conditions make it necessary. The air cur-
rent for ventilating the stables shall not pass
into the intake air current for ventilating the
working parts of the mine. Whenever the
inspector shall find men working without suf-
ficient air, he shall at once give the mine man-
ager or operator notice and a reasonable time
in which to restore the current; and, upon his
refusal or neglect to act promptly, the inspec-
tor may order the endangered men out of the
mine.

[Acts 1925, S.B. 84.]

Art. 5904a. Ventilation

Throughout every mine there shall be main-
tained currents of fresh air sufficient for the
health and safety of all men and animals em-
ployed therein; and such ventilation shall be
produced by a fan or some other artificial
means; provided, a furnace shall not be used
for ventilating any mine in which explosive
gases are generated.

The quantity of air required to be kept in
circulation and passing a given point shall be
not less than one hundred cubic feet per min-
ute for each person, and not less than three
hundred cubic feet per minute for each animal
in the mine, measured at the foot of the down-
cast; and this quantity may be increased at
the discretion of the inspector, whenever, in
his judgment, unusual conditions make a
-stronger current necessary. Said current shall
be forced into every working place throughout
the mine, so that all parts of the same shall be
reasonably free from standing powder, smoke
and deleterious air of any kind.

The measurement of the current of air shall
be taken with an anemometer at the foot of the
downcast, at the foot of the upcast, and at the
working face of each division or split of the
air current.

The main current of air shall be so split or
subdivided as to provide a separate current of
reasonably pure air to every one hundred men
at work; and the inspector shall have authori-
ty to order separate currents for smaller
groups of men, if in his judgment special con-
ditions make it necessary.
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The air current for ventilating the stable
shall not pass into the intake air current for
ventilating the working parts of the mine.

Whenever the inspector shall find men work-
ing without sufficient air, he shall at once give
the mine manager or operator notice and a rea-
ronable time in which to restore the current,
and upon his or their refusal or neglect to act
“romptly the inspector may order the endan-
gered men out of the mine. :

[1925 P.C.]

Art. 5905. Cut-Throughs

The mine foreman shall see that proper cut-
throughs are made in all the pillars at such
distances as in the judgment of the mine
inspector may be deemed requisite, not more
than twenty yards nor less than ten yards
apart, for the purpose of ventilation; and the’
ventilation shall be conducted through said
cut-throughs into the rooms and entries by
means of check doors made of canvas or other
material, placed on the entries or in other suit-
able places; and he shall not permit any room
to be opened in advance of the ventilating cur-
rent. Should the mine inspector discover any
room, entry, airway, or other working place,
being driven in advance of the air current con-
trary to the requirements of this article, he
shall order the workmen in such places to
ceaie work at once until the law is complied
with.

[Aets 1925, S.B. 84.]

Art. 5905a. Cut-Throughs

The mine foreman shall see that proper cut-
throughs are made in all the pillars at such
distances as in the judgment of the mine
inspector may be deemed requisite, not more
than twenty yards nor less than ten yards
apart, for the purpose of ventilation, and the
ventilation shall be conducted through said
cut-throughs into the rooms and entries by
means of check doors made of canvas or other
material, placed on the entries or in other suit-
able places, and he shall not permit any room
to be opened in advance of the ventilating cur-
rent. Should the mine inspector discover any
room, entry, airway or other working place
being driven in advance of the air current con-
trary to the requirements of this artiecle he
shall order the workmen in such places to
cea;e work at once until the law is complied
with.

[1925 P.C.]

Art. 5906. Notice of Fire Damp

Immediate notice must be conveyed by the
miner or mine owner to the inspector upon the
appearance of any large body of fire damp in
any mine, whether accompanied by any explo-
sion or not, and upon the occurrence of any se-
rious fire within the mine or on the surface.

[Acts 1925, S.B. 84.]
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Art. 5906a. Notice of Fire Damp

Immediate notice must be conveyed by the
miner or mine owner to the inspector, upon the
appearance of any large body of fire damp in
any mine, whether accompanied by any explo-
sion or not, and upon the occurrence of any se-
rious fire within the mine or on the surface.
{1925 P.C.]

. Art. 5907. Mining Cage

Cages on which men are riding shall not be
lifted or lowered at a rate greater than six hun-
dred feet per minute, except with the written
consent of the inspector. No person shall car-
ry any tools or material with him on a cage in
motion, except for use in making repairs; and
no one shall ride on a cage while the other
cage contains a loaded car. No cage having an
unstable or self-dumping platform shall be
used for the carriage of men or materials un-
less the same is provided with some convenient
device by which said platform can be securely
locked, and unless it is so locked whenever men
or material are being conveyed thereon.

[Acts 1925, S.B. 84.]

Art. 5907a. Mining Cage

Cages on which men are riding shall not be
 lifted or lowered at a rate greater than six
hundred feet per minute, except with the writ-
ten consent of the inspector. No person shall
carry any tools or materials with him on a
cage in motion, except for use in making re-
pairs, and no one shall ride on a cage while the
other cage contains a loaded car. No cage
having an unstable or self-dumping platform
shall be used for the carriage of men or mate-
rials unless the same is provided with some
convenient device by which said platform can be
securely locked, and unless it is so locked
whenever men or material are being conveyed
thereon.
[1925 P.C.]

Art. 5908. Powder

No miner or other person shall carry powder
into the mine except in the original keg or in a
regulation powder can securely fastened, and
the.can in otherwise air tight condition.

[Acts 1925, S.B. 84.]

Art. 5908a. Powder

No miner or other person shall carry powder
into the mine except in the original keg or in a
regulation powder can securely fastened, and
the can in otherwise air tight condition.

[1925 P.C.]

Art. 5909. Safety Lamps

At any mine where the inspector shall find
fire damp is being generated so as to require
the use of a safety lamp in any part thereof,
the operator of such mine, upon receiving no-
tice from the inspector that one or more such
lamps are necessary for the safety of the men
in the mines, shall at once procure and keep
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for use such number of safety lamps as may be .
necessary.
[Acts 1925, S.B. 84.]

Art. 5909a. Safety Lamps

At any mine where the inspector shall find
fire damp is being generated so as to require
the use of a safety lamp in any part thereof,
the operator of such mine, upon receiving no-
tice from the inspector that one or more such
lamps are necessary for the safety of the men
in the mines, shall at once procure and keep
for use such number-of safety lamps as ‘may be
necessary.

[1925 P.C.]

Art. 5910. Endangering Life or Health

It shall be unlawful for any miner, workman
or other person knowingly or carelessly to in-
jure any shaft, safety lamp, instrument, air-
course or brattice, or to obstruct or throw open
an air-way, or to carry any open lamp or light-
ed pipe or fire in any form, into a place
worked by the light of safety lamps, or within
three feet of any open powder, or to handle or
disturb any part of the hoisting machinery, or
to enter any part of the mine against caution,
or to do any wilful act whereby the lives or
health of persons working in the mines, or the
security of the mine machinery thereof is en-
dangered.

[Acts 1925, S.B. 84.]

Art. 5910a. Endangering Life or Health

No miner, workman or other  person shall
knowingly or carelessly injure any shaft, safe-
ty lamp, instrument, air-course or brattice, or
obstruct or throw open an air-way, or carry
any open lamp or lighted pipe or fire in any
form into a place worked by the light of safety
lamps or within three feet of any open powder,
or handle or disturb any part of the hoisting
machinery, or enter any part of the mine
against caution, or do any wilful act whereby
the lives or health of persons working in mines
or the security of the mine machlnery thereof
is endangered.

[1925 P.C.]

Art. 5911. Posting Mine Rules

Every operator shall post on the engine
house and at the pit top of his mine, in such
manner that the employees of the mine can
read them, rules not inconsistent with this law,
plainly printed in the English language, which
shall govern all persons working in the mine.
The posting of such notice shall charge all em-
ployees of such mine with legal notice of the
contents thereof.

[Acts 1925, S.B. 84.]

Art 5911a. Posting Mine Rules

Every operator shall post on the engine
house and at the pit top of his mine, in such
manner that the employés of the mine can read
them, rules not inconsistent with this chapter,
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plainly printed in the English language, which
shall govern all persons working in the mine.
{1925 P.C.]

Art. 5912. Coal Scales

The owner or operator of every coal mine
shall provide adequate and accurate scales for
weighing coal; the mine inspector shall exam-
Ine such scales, and if same are not found to
be accurate, he shall notify the owner to repair
same; and, if such owner fails or refuses to
repair same within a reasonable time, said
inspector shall institute proceedings under the
law against the proper parties.

[Acts 1925, S.B. 84.)

Art. 5912a. Coal Scales

The owner or operator of every mine shall
provide adequate and accurate scales for
weighing coal.

[1925 P.C.]

Art. 5913. Check Weighman

The employees in any mine shall have the
right to employ a check weighmen?! at their
own option and their own expense.

[Acts 1925, S.B. 84.]

180 in enrolled bill.
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Art. 5913a. Check Weighman

The employés in any mine shall have the
right to employ a check weighman at their own
option and their own expense.

{1925 P.C.]

Art. 5914. Oil Used

No miner or other person employed in a mine
shall use any kind of oil other than a good
quality of lard oil for lighting purposes, except
when repairing downeast or upecast shafts.

[Acts 1925, S.B. 84.]

Art. 5914a. Oil Used

No miner or other person employed in a mine
shall use any kind of oil other than a good
quality of lard oil for lighting purposes, except
when repairing downeast or upcast shafts.

[1925 P.C.]

Art. 5914b. Penalty

Any person who shall wilfully violate any
provision of the twelve preceding articles!?
shall be fined not exceeding five hundred dol-
lars, or imprisoned in jail not exceeding six
months.

{1925 P.C.]

1 Articles 5901a, 5904a, 5905a, 5906a, 5907a, 5908a, 5909a,
5910a, 5911a, 5912a, 5913a, 5914a.

Art. 5915, Insulating Live Wires

In all mines where electricity is or hereafter
shall be used as a part of the system, power or
means of mining and procuring the coal or oth-
er mineral from any of said mines, the owners
or operators of every such mine shall cause all
wires conducting electricity in and about said
mine to be carefully and thoroughly insulated

Probably should read ‘'weigh-
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or protected in a safe manner, so that the per-
son or animal coming in contact therewith
shall not be injured thereby. All wires as
aforesaid shall either be thoroughly insulated
or placed where persons employed in and about
the mines cannot come in contact therewith, or
shall be covered, protected or shielded in a
safe manner, so as to prevent any injuries or .
accidents therefrom to those in or about the

mines. It shall not be necessary to insulate or
cover trolley wires, but they shall all be hung

and kept not less than five feet and six inches

above the rail, and shall be securely fastened,

and not permitted to sag less than said height,

where there is sufficient height in existing en-

tries to permit this; but where sufficient

height is not available in existing entries, then

the trolley wires shall be placed to one side of

the entry, six inches outside the rail; and in

all such cases the trolley wire shall be placed

on the side of the entry opposite from the

working rocms, except where there are rooms

on both sides of the entry, in which event the

trolley wires may be placed over the opening of

said rooms, said trolley wires to be safely

shielded. Where it is impracticable in existing

entries to place trolley wires six inches outside

the rail, or five feet and six inches high, and

where separate travel way is not provided,

then the trolley wire shall be safely shielded. .
This article shall not apply to entries that are

not used as travel ways for workmen or work

animals, nor to mines in operation on January

1, 1902, and prior thereto, and which have de-

veloped until there is at least two thousand

feet distance from the shaft to the face of the .
coal being operated, except as to extensions of
trolley wires made in such mines.

[Acts 1925, S.B. 84.]

Art. 5915a. Insulating Live Wires; Penalty

In all mines where electricity is or hereafter
shall be used as a part of the system, power or
means of mining and procuring the coal or oth-
er mineral from any of said mines, the owners
or operators of every such mine shall cause all
wires conducting electricity in and about said
mine to be carefully and thoroughly insulated
or protected in a safe manner, so that the per-
son or animals coming in contact therewith
shall not be injured thereby; all wires as
aforesaid shall either be thoroughly insulated
or placed where persons employed in and about
the mines cannot come in contact therewith, or
shall be covered, protected or shielded in a
safe manner, so as to prevent any injuries or
accidents therefrom to those in or about the
mines. It shall not be necessary to insulate or
cover trolley wires, but they shall all be hung
and kept not less than five feet and six inches
above the rail, and shall be securely fastened,
and not permitted to sag less than said height,
where there is sufficient height in existing en-
tries to permit this. But where sufficient
height is not available in existing entries, then
the trolley wires shall be placed to one side of
the entry, six inches outside the rail; and in
all such cases the trolley wire shall be placed
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on the side of the entry opposite from the
working rooms, except where there are rooms
on both sides of the entry, in which event, the

trolley wires may be placed over the opening of .

said rooms, said trolley wires to be safely
shielded. Where it is impracticable in existing
_entries to place trolley wires six inches outside
of the rail, or five feet six inches high, and
where separate travel way is not provided, then
the trolley wire shall be safely shielded. This
article shall not apply to entries that are not
used:as travel ways for workmen or work ani-
mals, nor to mines in operation on January 1,
1902, and prior thereto, and which have devel-
oped until there is at least two thousand feet
distance from the shaft to the face of the coal
being operated, except as to extensions of trol-
ley wires made in such mines. Any person
who shall violate any provision of this article
shall be fined not exceeding five hundred dol-
lars, or imprisoned in jail not exceeding six
months.

[1925 P.C.]

Art, 5916. Repealed by Acts 1953, 53rd Leg.,
p. 30, ch. 24, § 2

Art. 5917. Map of Mine

Every operator of a coal mine in this State
shall make a map of the underground workings
of every mine in his charge. Said map shall
be drawn on a scale of one inch to one hundred
feet, and shall indicate the surface land lines
as well as the rooms, -entries or openings un-
derground. It shall be brought up to date at
least once each month, covering operations for
the preceding month. The original of said map
shall be on. file at the office of the operator at
or near said mine. Said map shall be extended
or brought up to date at any time requested by
the State Mine Inspector, at least every three
months. If, for any reason, a mine should be
closed, then a final map shall be made and
filed; but maps existing may be continued on
the same scale as begun, if not smaller than
one-half inch to one hundred feet.

[Acts 1925, 8.B. 84.]

Art. 5917a. Map of Mine; Penalty

Any operator of a coal mine in this State
who shall fail to make a map of the _unde;‘-
ground workings of any such mine 1n.h1s
charge in the manner and at the times required
by the laws of this State governing such
mines, or who shall fail to keep the original of
such map.on file at his office at or near such
mine, shall be fined not less than twenty-five
nor more than fifty dollars for each offense.
[1925 P.C.]

Art. 5918. Animals in Mines

It shall be unlawful for any person, associa-
tion of persons, corporation or receiver, own-
ing, operating or managing any mine in this
State to permit any work animal under his
control to remain in any mine longer than ten
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congecutive hours, or to feed or permit to be
fed any work animal in said mine, or to store
or keep any feed for such animals in said mine.
Each person, company, corporation or receiver
who shall in any manner violate any provision
of this article shall for each offense committed
forfeit and pay to the State a penalty of not
less than one hundred nor more than five hun-
dred dollars, and the district or county attor-
ney shall institute suit in the name of the
State for the recovery of same.

[Acts 1925, S.B. 84.]

Art. 5918a. Animals in Mines; Penalty

Any person owning, operating or managing
any mine who shall permit any work animal
under his control to remain in any mine longer
than ten consecutive hours, or who shall feed
or permit to be fed any work animal in said
mine, or who shall store or keep any feed for
such animals in said mine, shall be imprisoned
in jail for not less than one month nor more
than one year.

[1925 P.C.]

Art. 5919. Exceptions

The preceding article shall not apply when
the stables in which work animals are kept are
equipped with fireproof doors at each opening,
with doorframes of concrete, stone or brick,
laid in mortar, and which door is kept closed
during working hours, and where not more
than twenty-four hours’ supply of grass, cane,
hay or other like inflammable feed, except
corn, corn chops, bran and shelled oats, is tak-
en down in any mine in any one day, and
where no such feed, except corn, corn chops,
bran and shelled oats, is taken down in the
mine until after the regular day shift is out of
the mine, and where no open light is taken into
any underground stable in any mine.

[Acts 1925, S.B. 84.]

Art. 5919a. Exceptions

The preceding article shall not apply when
the stables in which work animals are kept are
equipped with fireproof doors at eaéh opening,
with door-frames of concrete, stone or brick,
laid in mortar, which door is kept closed dur-
ing working hours, and where not more than
twenty-four hours’ supply of grass, cane, hay
or other like inflammable feed, except corn,
corn chops, bran and shelled oats, is taken
down in any mine in any one day, and where
no such feed except corn, corn chops, bran and
shelled oats is taken down in the mine until
after the regular day shif: is out of the mine,
and where no open light is taken into any un-
derground stable in any mine.

[1925 P.C.]

Art. 5920. Bath Facilities

The operator, owner, lessee or superintendent
of every coal mine in this State employing ten
or more men shall provide a suitable building
convenient to the principal entrance of such
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mine, for the use of persons employed in and
about said mine, for the purpose of washing
themselves and changing their clothing when
entering or leaving the mine. Such building
shall be provided with proper light and heat,
with a supply of hot and cold water and show-
er baths, and with properly constructed indi-
vidual lockers for the use of such employees.
The employees shall furnish their own towels,
soap and locks for their lockers, and shall exer-
cise control over and be responsible for all
property by them left in suech house. No oper-
ator, owner, lessee or superintendent or compa-
ny, its officers or agents, maintaining such a
bath house at his or its mine as required here-
in shall be liable for the loss or destruction of
any property left at or in said house. The
Commissioner of Labor Statistics of the State
of Tiaxas shall enforce the provisions of this
article.

Acts 19235, S.B. 84; Acts 1969, 61st Leg., p. 1184, ch.
80, § 1, eff. Sept. 1, 1969.]
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Art. 5920a. Bath Facilities; Penalty

The operator, owner, lessee or superintendent
of any coal mine employing ten or more men
shall provide a suitable building convenient to
the principal entrance of such mine, for the
use of persons employed in and about said
mine, for the purpose of washing themselves
and changing their clothing when entering or
leaving the mine. Such building shall be pro-
vided with proper light and heat, with a supply
of hot and cold water and shower baths, and
with properly constructed individual lockers
for the use of such employes. Any operator,
owner, lessee or superintendent of any coal
mine violating any provision of this article
shall be fined not less than twenty-five nor
more than two hundred dollars, or be impris-
oned in jail for not more than sixty days, or
both. Every two weeks of such violation shall
be a separate offense.

[1925 P.C.; Acts 1969, 61st Leg., p. 1184, ch, 380, § 2,
eff, Sept. 1, 1969.]
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MINORS—REMOVAL OF DISABILITIES OF

Article
5921 to 5923a. Repealed.
5923b. Rights, Privileges and Obligations of 18-year-olds.

Art. 5921. Repealed by "Acts 1973, 63rd Leg.,
p. 1458, ch. 543, § 3, eff. Jan. 1, 1974 -

Acts 1973, 63rd Leg., p. 1458, ch. 543, repealing this ar-
ticle, enacts Title 2 of the Texas Family Code.

Prior to repeal, this article was amended by Acts 1965,
59th Leg., p. 964, ch, 464, § 1.

See, now, Family Code, § 31.01.

Art. 5921a. Repealed by Acts 1965, 59th Leg.,
p. 964, ch. 464, § 2, eff. Aug. 30, 1965;
Acts 1973, 63rd Leg., p. 1458, ch. 543, § 3,
eff. Jan. 1,1974

Acts 1973, 63rd Leg., p. 1458, ch. 543, repealing this arti-
cle, enacts Title 2 of the Texas Family Code.

Arts. 5921b to 5923a. Repealed by Aects 1973,
Ggrd Leg., p. 1458, ch. 543, § 3, eff. Jan. 1,
1974 .

Acts 1973, 63rd Leg., p. 1458, ch. 543, repealing this arti-
cle, enacts Title 2 of the Texas Family Code.

Prior to repeal, articles 5921b and 5922a were amended
E:iy ‘fl&cts 1969, 61st Leg., p. 2522, ch, 844, §§ 1, 2, respec-
vely.

See, now, Family Code, § 31.01 et seq.
Art. 5923b. Rights, Privileges and Obligations
of 18-year-olds
Sec. 1. The purpose of this Act is to extend
all the rights, privileges, and obligations of

majority to all persons who are at least 18
years of age. It shall be construed liberally to
accomplish that purpose.

Sec. 2. Notwithstanding any statutory or
decisional law, or any rule, regulation, or ordi-
nance of this state or of any political subdivi-
sion or incorporated city or town of this state,
a person who is at least 18 years of age has all
the rights, privileges, and obligations of a per-
son who is 21 years of age. A law, rule, regu-
lation, or ordinance which extends a right,
privilege, or obligation to a person on the basis
of a minimum age of 21, 20, or 19 years shall
be interpreted as preseribing a minimum age of
18 years.

It is specifically provided, however, that
with respect to property held by a custodian
under the Texas Uniform Gifts to Minors Act,
as amended (Article 5923-101, Vernon’s Texas
Civil Statutes), on effective date hereof and
the proceeds and reinvestments thereof, the
custodian may elect not to have the provisions
of this Act apply by so notifying the minor in
writing, but such electiomn may be revoked at
the election of the custodian.

[Acts 1973, 63rd Leg., p. 1728, ch. 626, eff. Aug. 27,
1973.1 - :

TITLE 96A

MINORS—LIABILITY OF PARENTS FOR
ACTS OF MINORS [REPEALED]

Art. 5923-1. Repealed by Acts 1973, 63rd
Leg., p. 1458, ch. 543, § 3, eff. Jan. 1, 1974

Acts 1973, 63rd Leg., p. 1458, ch. 543, repealing this ar-
ticle, enacts Title 2 of the Texas Family Code.

Prior to repeal, this article was amended by Acts 1965,
53th Leg., p. 430, ch. 217, § 1.

See, now, Family Code, §§ 33.01 to 33.03.
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TITLE 96B
GIFTS TO MINORS

Art. 5923-101. Texas Uniform Gifts to Minors

Act
Definitions

See. 1. In this Act, unless the context oth-

erwise requires:

(a) An “adult” is a person who has at-
tained the age of twenty-one (21) years.

(b) A “bank” is a state bank, a national
bank, a state building and loan association,
or a federal savings and loan association.

(c) A “broker” is a person lawfully en-
gaged in the business of effecting transac-
tions in securities for the account of oth-
ers. The term includes a bank which ef-
fects such transactions. The term also in-
cludes a person lawfully engaged in buy-
ing and selling securities for his own ac-
count, through a broker or otherwise, as a
part of a regular business.

(d) “Court” means the county court, a
probate court, or other court exercising
original probate jurisdiction.

(e) “The custodial property” includes:

(1) all securities, money, and life or
endowment insurance policies and an-
nuity contracts under the supervision
of the same custodian for the same
minor as a consequence of a gift or
gifts made to the minor in a manner
prescribed in this Act.

(2) the income from the custodial
property; and

(3) the proceeds, immediate and re-
mote, from the sale, exchange, conver-
sion, investment, reinvestment or oth-
er disposition of such securities, mon-
ey and income.

(f) A “custodian” is a person so desig-
nated in a manner prescribed in this Act.

(g) A “guardian” of a minor includes
the general guardian, guardian, tutor or

curator of his property, estate or person.

(h) An “issuer” is a person, firm or cor-
poration who places or authorizes the plac-
ing of his name on a security (other than
as a transfer agent) to evidence that it
represents a share, participation or other
interest in his property or in an enterprise
or to evidence his duty or undertaking to
perform an obligation evidenced by the se-
curity, or who becomes responsible for or
in place of any such person.

(i) A “legal representative” of a person
is his executor or the administrator, gener-
al guardian, guardian, committee, conser-
vator, tutor or curator of his property or
estate.

(i) A “member” of a “minor's family”
means any of the minor’'s parents, grand--
parents, brothers, sisters, uncles and
aunts, whether of the whole blood or the
half blood, or by or through legal adoption,

(k) A “minor” is a person under twen-
ty-one years of age who has never been
married, except persons under that age
whose disabilities of minority have been
removed generally in accordance with the
laws of this State.

(1) A “security” includes any note,
stock, treasury stock, bond, debenture, evi-
dence of indebtedness, collateral trust cer-
tificate, transferable share, votlng trust
certificate, investment contract or, in gen-
eral, any mterest or mstlument commonly
known as a security, or any certificate of
interest or participation in, any temporary
or interim certificate, receipt or certificate
of deposit for, or any warrant or right to
subscribe to or purchase, any of the fore-
going. The term does not include a securi-
ty of which the donor is the issuer. A se-
curity is in “registered form” when it
specifies a person entitled to it or to the
rights it evidences and its transfer may be
registered upon books maintained for that
purpose by or on behalf of the issuer.

(m) A “transfer agent” is a person,
firm or corporation who acts as authenti-
cating trustee, transfer agent, registrar or
other agent for an issuer in the registra-
tion of transfers of its securities or in the
issue of new securities or in the cancella-
tion of surrendered securities.

{(n) A “trust company” is a bank autho-
rized to exercise trust powers in this
State.

(o) “Life or endowment insurance poli-
cies and annuity contracts” means only
life or endowment insurance p01101es and
annuity contracts on the life of a minor or
a member of the minor’s family as herein
defined.

Manner of Making Gift

Sec. 2. (a) An adult person may, during
his lifetime, make a glft of a security or mon-
ey, a life or endowment insurance policy, or an
annuity contract to a person who is a minor on
the date of the gift:

(1) if the subject of the gift is a seecuri-
ty in registered form, by registering it in
the name of the donor, another adult per-
son or a trust company, followed, in sub-
stance, by the words: “as custodian for
(name of minor) ynder the Texas Uniform
Gifts to Minors Act”;
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(2) if the subject of the gift is a securi-
ty not in registered form, by delivering it
to an adult person other than the donor or
a trust company, accompanied by a state-
ment of gift in the following form, in sub-
stance, signed by the donor and the person
designated as custodian:

“GIFT UNDER THE TEXAS UNI-
FORM GIFTS TO MINORS ACT

I, (name of donor),

(name of custodian) gas custodian for (name

of minor) under the Texas TUniform
Gifts to Minors Act, the following secur-
ity(ies): (insert an appropriate descrip-
tion of the security or securities deliver-
ed sufficient to identify it or them)

' (signature of donor)

(name of custodian) hereby acknowledges re-
ceipt of the above described security(ies)
as custodian for the above minor under the
Texas Uniform Gifts to Minors Act.
Dated:

hereby deliver to

(signature of custodian)’’

(3) if the subject of the gift is money,
.by paying or delivering it to a broker or a
bank for credit to-an account in the name
of the donor, another adult person -or a
bank with trust powers, followed, in sub-
stance, by the words: ‘“as custodian for
(name of minor) under the Texas Uniform

Gifts to Minors Act.”

(4) if the subject of the gift is a life or
endowment insurance policy or an annuity
contract, such policy or contract shaill be
assigned to the custodian in his own name,
followed, in substance, by the words: “as
custodian for (name of minor) ynder the Texas
Uniform Gifts to Minors Act.” Such policy
or contract shall be delivered to the person
who has been designated as custodian
thereof.

(b) Any gift made in a manner prescribed in
Subsection (a) may be made to only one minor
and only one person may be the custodian.

(¢) A donor who makes a gift to a minor in
a manner prescribed in Subsection (a) shall
promptly do all things within his power to put
the subject of the gift in the possession and
control of the custodian, but neither the do-
nor’s failure to comply with this Subsection,
nor his designation of an ineligible person as
custodian, nor renunciation by the person des-
ignated as custodian affects the consummation
of the gift.

Effect of Gift

Sec. 3. (a) A gift made in a manner pre-
scribed in this Act is irrevocable and conveys
to the minor indefeasibly vested legal title to
the security or money, life or endowment in-
surance policies or annuity contracts given, but
no guardian of the minor has any right, power,
duty or authority with respect to the custodial
property except as provided in this Act.

GIFTS TO MINORS
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(b) By making a gift in a manner prescribed
in this Act, the donor incorporates in his gift
all the provisions of this Act and grants to the
custodian, and to any issuer, transfer agent,
bank, broker or third person dealing with a
person designated as custodian, the respective
powers, rights and immunities provided in this
Act. ’

Duties and Powers of Custodian

Sec. 4. (a) The custodian shall collect,
hold, manage, invest and reinvest the custodial
property. ’

(b) The custodian shall pay over to the mi-
nor for expenditure by him, or expend for the
minor’s benefit, so much of or all the custodial
property as the custodian deems advisable for
the support, maintenance, education and bene-
fit of the minor in the manneyr, at the time or
times, and to the extent that the custodian in
his discretion deems suitable and proper, with
or without court order, with or without regard
to the duty of himself or of any other person to
support the minor or his ability to do so, and
with or without regard to any other income or
property of the minor which may be applicable
or available for any such purpose.

(¢) The court, on the petition of a parent or
guardian of the minor, or of the minor if he
has attained the age of fourteen (14) years,
may order the custodian to pay over to the mi-
nor for expenditure by him or to expend so
much of or all the custodial property as is nec-
essary for the minor’s support, maintenance or
education.

(d) To the extent that the custodial property
is not so expended, the custodian shall deliver
or pay it over to the minor on his attaining the
age of twenty-one (21) years or ceasing to be a
minor by marriage or general removal of disa-
bilities of minority, or, if the minor dies before
attaining the age of twenty-one (21) years, he
shall thereupon deliver or pay it over to the es-
tate of the minor.

(e) The custodian, notwithstanding statutes
restrieting investments by fiduciaries, shall in-
vest and reinvest the custodial property as
would a prudent man of discretion and intelli-
gence who is seeking a reasonable income and
the preservation of his capital, except that he
may, in his discretion and without liability to
the minor or his estate, retain a security given
K) tthe minor in a manner prescribed in this

ct.

(f) The custodian may sell, exchange, con-
vert or otherwise dispose of custodial property
in the manner, at the time or times, for the
price or prices and upon the terms he deems
advisable, provided that a custodian may not
acquire as custodial property any property oth-
er than securities or money, life or endowment
insurance policies or annuity contracts. He
may vote in person or by general or limited
proxy a security, policy or contract, which is
custodial property. He may consent, directly
or through a committee or other agent, to the
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reorganization, consolidation, merger, dissolu-
tion or liquidation of an issuer of a security
which is custodial property, and to the-sale,
lease, pledge or mortgage of any property by or
to such an issuer, and to any other action by
such an issuer. On dissolution or liquidation
of an issuer of a security which is custodial
property, the custodian may receive the minor’s
share of any property resulting from such dis-
solution or liquidation and retain and manage
it as custodial property except that he cannot
sell or exchange it for property not authorized
to be acquired as custodial property. He may
execute and deliver any and all instruments in
writing which he deems advisable to carry out
any of his powers as custodian.

(g) The custodian shall register each securi-
ty which is custodial property and in registered
form in the name of the custodian, followed, in
substance, by the words: “as custodian for
{(name of minor) ynder the Texas Uniform Gifts
to Minors Act”’ The custodian shall hold all
money which is custodial property in an ac-
count with a broker or in a bank in the name
of the custodian, followed, in substance, by the
words: “as custodian for (name of minor) ynder
the Texas Uniform Gifts to Minors Act.” The
custodian shall keep all other custodial proper-
ty separate and distinet from his own property
in a manner to identify it clearly as custodial
property.

(h) The custodian shall keep records of all
transactions with respect to the custodial prop-
erty and make them available for inspection at
reasonable intervals by a parent or legal repre-
sentative of the minor or by the minor, if he

. hag attained the age of fourteen (14) years.

(i) A custodian has and holds as powers in
trust, with respect to the custodial property, in
addition to the rights and powers provided in
this ‘Act, all the rights and powers which a
guardian has with respect to property not held
as custodial property.

(j) If the subject of the gift is a life or en-
dowment insurance policy or an annuity con-
tract, the custodian shall have all the incidents
of ownership in such policy or contract which
he may hold as custodian, to the same extent
as if he were the owner thereof, except that
the designated beneficiary of any such policy
or contract held by a custodian shall always be
the minor, or in the event of his death, the mi-
nor’s estate.

Custodian’s Expenses, Compensation,
Bond and Liabilities

Sec. 5. (a) A custodian is entitled to reim-
bursement from the custodial property for his
reasonable expenses incurred in the perform-
ance of his duties.

{b) A custodian may act without compensa-
tion for his services.

(e) Unless he is a donor, a custodian may re-
ceive from the custodial property reasonable
compensation for his services determined by
one of the following standards in the order
stated:
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(1) A direction by the donor when the
gift is made; :

(2) The statute of this State applicable
to guardians;

(3) An order of the court.

(d) Except as otherwise provided in this Act
a custodian shall not be reqguired to give a
bond for the performance of his duties.

(e) A custodian not compensated for his
services is not liable for losses to the custodial
property unless they result from his bad faith,
intentional wrongdoing or gross negligence or
from his failure to maintain the standard of
prudence in investing the custodial property
provided in this Act.

Exemption of Third Persons From Liability

Sec. 6. No issuer, transfer agent, bank, bro-
ker or other person acting on the instructions
of or otherwise dealing with any person pur-
porting to act as a donor or in the capacity of
a custodian is responsible for determining
whether the person designated by the purported
donor or purporting to act as a custodian has
been duly designated or whether any purchase,
sale or transfer to or by or any other act of
any person purporting to act in the capacity of
custodian is in accordance with. or authorized
by this Act, or is obliged to inquire into the va-
lidity or propriety under this Act of any in-
strument or insiructions executed or given by a
person purporting to act as a donor or in the
capacity of a custodian, or is bound to see to
the application by any person purporting to act
in the capacity of a custodian of any money or
other property paid or delivered to him.

Resignation, Death or Removal of Custodian; Bond;
o Appointment of Successor Custodian
Sec. 7.

(a) Only an adult member of the
minor’s family, a guardian of the minor or a
trust company is eligible to become successor
custodian. A successor custodian has all the
rights, powers, duties and immunities of a cus-

todian designated in a manner prescribed by
this Act.

(b) A custodian, other than the donor, may
resign and designate his successor by:

(D executing an instrument of resigna-
tion designating the successor custodian;
and

(2) causing each security which is cus-
todial property and in registered form to
be registered in the name of the successor
cusfodian followed, in substance, by the
words: ‘“‘as custodian for (name of minor)
under the Texas Uniform Gifts to Minors
Act”; and

(3) delivering to the successor custodi-
an the instrument of resignation, each se-
curity registered in the name of the suc-
cessor custodian and all other custodial
property, together with any additional ‘in-
s%ruments required for the transfer there-
of.

{e) A custodian, whether or not a donor,
may petition the court for permission to resign
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and for the designation of a successor custodi-
an.

(d) If the person designated as custodian is
not eligible, renounces or dies before the minor
attains the age of twenty-one (21) years or
otherwise ceases to be a minor, the guardian of
the minor shall be successor custodian. If the
minor has no guardian, a donor, his legal rep-
resentative, the legal representative of the cus-
todian, an adult member of the minor’s family,
or the minor, if he has attained the age of
fourteen (14) years, may petition the court for
the designation of a successor custodian.

(e) A donor, the legal representative of a
donor, an adult member of the minor’s family,
a guardian of the minor, or the minor if he has
attained the age of fourteen (14) years, may
petition the court that, for cause shown in the
petition, the custodian be removed and a suc-
cessor custodian be designated or, in the alter-
native, that the custodian be required to give
bond for the performance of his duties.

(f) Upon the filing of a petition as provided
in this Section, the court shall grant an order,
directed to the persons and returnable on such
notice as the court may require, to show cause
why the relief prayed for in the petition should
not be granted and, in due course, grant such
relief as the court finds to be in the best inter-
ests of the minor.

GIFTS TO MINORS
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Accounting by Custodian

Sec. 8. (a) The minor, if he has attained
the age of fourteen (14) years, or the legal
representative of the minor, an adult member
of the minor’s family, or a donor or his legal
representative may petition the court for an
accounting by the custodlan or his legal repre-
sentative.

(b) The court, in a proceeding under this
Act or otherwise, may require or permit the
custodian or his legal representative to account
and, if the custodian is removed, shall so re-
quire and order delivery of all custodial prop-
erty to the successor custodian and the execu-
tion of all instruments required for the trans-
fer thereof.

Construction
Sec. 9. (a) This Act shall be so construed
as to effectuate its general purpose to make
uniform the law of those States which enact it.

(b) This Act shall not be construed as pro-
viding an exclusive method for making gifts to
minors.

Short Title
Sec. 10. This Act may be cited as the “Tex-
as Uniform Gifts to Minors Act.”
[Acts 1957 55thL § §p 1312, ch. 442; Aects 1965, 59th

1 to 6; Acts 1969, 61st Leg.,
656 ch 710 §1 eff. June 12, 1969.]
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NAME

Chapter Article
1. Assumed Name __________._______________._ 5924
2. Change of Name [Repealed] ______________ 5928

CHAPTER ONE. ASSUMED NAME

Article

5924, Business Under Assumed Names.

5924(a). Duration of Certificate; Renewal; Termination.
5924.1. Business Under Assumed Name.

5925, Change of Ownership.

5925a. Change of Ownership.

5926. Index of Certificate,

5927. Exceptions,

5927a. Corporations Not Included.

5927b. Punishment.

Art. 5924. Business Under Assumed Names

No person shall conduct or transact business
in this State under any assumed name or un-
der any designation, name, style, corporate or
otherwise other than the real name of each in-
dividual conducting or transacting such busi-
ness, unless such person shall file in the office
of the county clerk of the counties in which
such person conducts, or transacts or intends
to conduct or transact such business, a certifi-
cate setting forth the name under which such
business is, or is to be, conducted or transact-
ed, and the true full name or names of each
person conducting or transacting the same,
with the post-office address of each. Said cer-
tificate shall be executed and duly acknowl-
edged by the persons so conducting or intend-
ing to conduct said business in the manner
provided for acknowledgment of conveyance of
real estate.

[Acts 1925, S.B. 84.]

Repeal of this article to the extent of conflict with art.
5924(a), see art. 5924(a) note.

Repeal

Acts 1971, 62nd Leg., p. 2721, ch. 886, ef-
fective June 14, 1971, relating to the micro-
filming of records by counties, and classified
as article 1941(a), provided in section 2 that
all laws or parts of laws in conflict with the
provisions of this Act are hereby repealed, to
the extent of conflict only, including but not
limited to this article.

Art. 5924(a). Duration of Certificate;
newal; Termination

Sec. 1. The certificate required by the pro-
visions of Article 5924, Revised Civil Statutes
of Texas, 1925, to be filed in the office of the
county clerk by each and every person conduct-
ing business in the State of Texas under an as-
sumed name shall be effective for a period of
not to exceed ten years from the date said cer-
tificate is filed in the office of a county clerk.

Re-

At the end of said ten years said certificate
shall become null and void and of no effect,
unless prior to said expiration a new certifi-
cate shall be filed in the office of the county
clerk renewing said certificate for an addition-
al period of not to exceed ten years. .

Sec. 2. All of said certificates on file in
the offices of county clerks which have hereto-
fore been filed in accordance with Article 5924,
shall terminate and become null and void and
of no effect on and after December 31, 1962,
provided, however, that said certificates now
on file in the records in the county clerk’s of-
fice may be extended for an additional period
of not to exceed ten years by the filing of a
new certificate on or before December 31,
1962; and provided further, that each of the
businesses now being conducted under an as-
sumed name in any county in which said busi-
ness has had a certificate filed and recorded in
the office of the county clerk in accordance
with said Article 5924, shall be notified in
writing by the county clerk of each county of
the provisions of this law, terminating their
present certificate as of December 31, 1962, un-
less a new certificate is filed; and such writ-
ten notice shall be effective by being deposited
in a United States Post Office addressed to the
name of the business at the address given in
the certificate.
|Acts 1961, 57th Leg., p. 984, ch. 428, § 1.]

Section 2 of the 1961 Act provided: *‘‘All laws or parts
of laws in conflict with the provisions of this Act are
hereby repealed, to the extent of conflict only, including
but not limited to the provisions of Article 5924, Revised
Civil Statutes of Texas, 1925.”

Art. 5924.1 Business Under Assumed Name

No person or persons shall carry on or con-
duct or transact business in this State under
any assumed name or under any designation,

name, style, corporate or otherwise, other than

the real name or names of the individual or in-
dividuals conducting or transaecting such busi-
ness unless such person or persons shall file in
the office of the county clerk of the county or
counties in which such person or persons con-
duct, or transact or intend to conduct or trans-
act such business, a certificate setting forth
the name under which such business is or is to
be conducted or transacted, and the true or
real full name or names of the person or per-
sons conducting or transacting the same, with
the post-office address or the addresses of said
person or persons. Said certificate shall be
executed and duly acknowledged by the person
or persons so conducting or intending to con-
duct said business in the manner now provided
foi' acknowledgment of conveyance of real es-
tate.

[1925 P.C.]
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Art. 5925. Change of Ownership

Whenever there is a change in ownership of
any business operated under any such assumed
name each person disposing of his interest
therein or withdrawing therefrom shall file
with the county clerk of each county in which
such business is being conducted and has a
place of business, a certificate setting .forth
the fact of such withdrawal from or disposi-
tion of interest in such business, which certifi-
cate shall be executed and duly acknowledged
as directed in the preceding article.

[Acts 1925, S.B. 84.]

Repeal

Acts 1971, 62nd Leg., p. 2721, ch. 886, ef-
fective June 14, 1971, relating to the micro-
filming of records by counties, and classified
as article 1941(a), provided in section 2 that
all laws or parts of laws in conflict with the
provisions of this Act are hereby repealed, to
the extent of conflict only, including but not
limited to this article.

Art. 5925a. Change of Ownership

Whenever there is a change in ownership of
any business operated under any such assumed
name as set out in the preceding article, the
person or persons withdrawing from said busi-
ness or disposing of their interest therein,
shall file in the office of the county clerk of
the county or counties in whieh such business
is being conducted and has a place or places of
business, a certificate setting forth the fact of
such withdrawal from or disposition of interest
in such business, which certificate shall be ex-
ecuted and duly acknowledged by the person or
persons so withdrawing from or selling their
interest in said business in the manner now
provided for acknowledgment of conveyance of
real estate.

[1925 P.C.]

Art. 5926. Index of Certificate

Each county clerk shall keep an albhabe’gical
index of all persons filing certificates provided
5 West's Tex.Stats._& Codes—8

NAME

Art. 5931

for herein, and for indexing and filing each
certificate shall receive a fee of one dollar. A
copy of such certificate duly certified to by the
county clerk in whose office the same was filed
shall be presumptive evidence in all courts in
this State of the facts therein contained.

[Acts 1925, S.B. 84.]

Repeal of fees provided for county clerks
m laws or parts of laws conflicting with the
provisions of article 3930, see note under
article 3930.

Art. 5927. Exceptions

The three preceding articles shall not apply
to any domestic or foreign corporation lawfully
doing business in this State.

[Acts 1925, S.B. 84.]

Art. 5927a. Corporations Not Included

The preceding articles! shall in no way ap-
ply to any corporation duly organized under
the law of this State or to any corporation
organized under the laws of any other State and
lawfully doing business in this State.

{1925 P.C.]
1 Articles 5924.1, 5925a.

Art. 5927b. Punishment

Any person owning, carrying on, or transact-
ing business as described in the preceding arti-
cles of this chapter! who shall fail to comply
with any provision of this Chapter shall be
fined not less than twenty-five nor more than
one hundred dollars. Each day of such viola-
tion shall be a separate offense.

[1925 P.C.]
1 Articles 5924.1, 5925a, 5927a.

CHAPTER TWO. CHANGE OF NAME
[REPEALED]

Arts. 5928 to 5931. Repealed by Acts 1973,
63rd Leg., p. 1458, ch. 543, § 3, eff. Jan. 1,
1974

Acts 1973, 63rd Leg., p. 1458, ch. 543, repealing these
articles, enacts Title 2 of the Texas Family Code.

See, now, Family Code, § 32.01 et seq.



TITLE 97A
NATIONAL GUARD ARMORY BOARD

Article

5931-1. Composition.

5931-2. Headquarters.

5931-3. Meetings.

5931-4. General Powers.

5931-5. Specific Powers.

5931-6. Transfer.

5931-7. Tax Exemption.

5931-8. Records.

5931-9. . Transfers and Sales.

5931-10. Conditions Requiring Reservation of Mineral In-
terests.

5931-11. Bonds, etc., to be Authorized Investments.

5931-12. Refunding Bonds.

5931-13. Relationship to Previous Boards.

Title 97A, National Guard Armory Board,
consisting of articles 5931-1 to 593118, was
adopted and enacted by Acts 1967, 60th Leg.,
p. 415, ch. 186.

Art. 5931-1. Composition

There is hereby created the Texas National
Guard Armory Board to be composed of the
two senior officers of the Texas Army National
Guard, and the senior officer of the Texas Air
National Guard. The Board shall be composed
of three members actively serving in the Texas
Army National Guard and the Texas Air Na-
tional Guard and the term of office for mem-
bers of the Texas National Guard Armory
Board shall be of six years’ duration without
regard to organizational structure of the Na-
tional Guard. Any member's retirement being
of any nature from active service with the Tex-
as Army National Guard or Texas Air National
Guard shall constitute a vacancy to be filled in
accordance with this Act. In the event of a
vacancy, the person qualifying for the position
shall complete the unexpired term of his prede-
cessor. Kach officer of the Texas Army Na-
tional Guard or the Texas Air National Guard
who may thereafter fill the position qualifying
him for membership on the Texas National
Guard Armory Board, as provided in this Act,
shall be certified by the Governor of Texas to
the Secretary of State, who shall notify the of-
ficer concerned within 10 days after the occur-
rence of . the vacancy. KEach member of the
Texas National Guard Armory Board shall,
within 15 days from the date of his receipt of
notice of his eligibility to serve to fill a vacan-
cy, qualify by taking and filing with the Secre-
tary of State the constitutional oath of office.

The senior and junior, in length of service,
of the members on said Board shall be, respec-
tively, chairman and treasurer thereof, and the
persons holding such office shall change as
length of service may determine when changes
in the membership of said Board occur.

In the event any member of the Board is un-
able to serve because of his induction into fed-

eral service or the induction of his military
unit into federal service, the Governor of Texas
shall designate the next senior officer of the
Texas National Guard as successor in function,
who shall thereupon be and become a member
of the Board only for the duration of such
term of induction into federal service; there-
after the military successor in function of the
Texas National Guard shall qualify as a mem-
ber of the Board.

It is further provided that none of the mem-
bers of this Board shall at the time hold any
other office or position of honor, trust, or prot-
it under the state or federal government, ex-
cept as a member of the Texas National Guard.

Should any officer fail to qualify as a mem-
ber of the Board under the provisions of the
State Constifution or the provisions of this
Act, the next senior officer in military rank to
qualify shall be certified by the Governor of
Texas to the Secretary of State as provided in
this Act.

[Acts 1967, 60th Leg., p. 415, ch, 186, § 1, eff. May 12,

1967: Acts 1971, 62nd Leg., p. 1661, ch. 470, § 1, eff.
May 27, 1971.]

Acts 1967, 60th Leg., p. 415, ch. 186, § 2 provided:
‘“That Article 5767, Revised Civil Statutes of the State
of Texas, 1925, and all other laws and parts of laws in
conflict herewith be and the same are hereby repealed.”

Section 4 of the 1971 amendatory act was a severability
provision, and section 5 thereof repealed all conflicting
laws to the extent of conflict.

Art. 5931-2. Headquarters

The board must maintain a headquarters,
and the headquarters must be located in Travis
County, but the board may, within the county,
change the location of its headquarters from
time to time.

{gac’}:s] 1967, 60th Leg., p. 416, ch, 186, § 1, eff. May 12,

Art. 5931-3. Meetings

The board shall act by resolution adopted at
a meeting held in accordance with its bylaws.
A simple majority of the members of the board
constitutes a quorum for the transaction of
business.

Acts 1967, 60th Leg., p. 416, ch. 186, § 1, eff. May 12,
1[967.] g P . Y

Art. 5931-4. (General Powers

The board shall constitute a public authority
and a body politic and corporate and shall pos-
sess all powers necessary for the acquisition,
construction, rental, control, maintenance, and
operation of all Texas National or Texas State
Guard Armories, including all property and
equipment necessary or useful in connection
with the armories.

{éﬁg{ts] 1967, 60th Leg., p. 416, ch. 186, § 1, eff. May 12,
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Art.

5931-5. Specific Powers

The Board shall possess but is not limited to
the following powers:

(1) to sue and be sued;

(2) to enter into contracts in connection
with any matter within the objects, pur-
poses or duties of the Board;

(3) to have and use a corporate seal;

(4) to appoint, employ and pay, and dis-
miss an executive secretary, and also such
other officials, counsel, lawyers, agents,
and employees as may be necessary to car-
ry out the objects, purposes and duties of
the Board, and to prescribe their duties
and fix their compensation;

(5) to adopt, and from time to time to
change or amend, all necessary bylaws for
the conduct of the business and affairs of
the Board;

(6) to acquire, by gift or purchase, for
use as building sites or for any other pur-
poses deemed by said Board to be neces-
sary in connection with or for the use of
units of the Texas National Guard, proper-
ty of any and every description, whether
real, personal or mixed, including, but
without limitation on the foregoing, lease-
hold  estates in real property, and hold,
maintain, sublease, convey, and exchange
or sell as hereinafter provided, such prop-
erty, in whole or in part, and/or pledge the
rents, issues and profits thereof in whole
or in part; also, to acquire, by gift or pur-
chase, or by construction of the same, fur-
niture and equipment suitable for Armory
purposes and to hold, maintain, sublease,
convey and exchange or sell as hereinafter
provided, such furniture and equipment, in
whole or in part;

(7) to construct buildings on any of its
real property, whether held in fee simple
or otherwise, and to furnish and equip the
same and to hold, manage and maintain all
of said property and to lease to the State
of Texas, in the same manner as hereinaft-
er provided with respect to other property,
the buildings, and the sites thereon situat-
ed, which it may construct, and to lease
and sublease, convey and exchange, or sell
as hereinafter provided, in whole or in
part, all of its property and/or pledge the
rents, issues and profits of all of said
property, wherever located, in whole or in
part; provided, however, that before any
bulldlng is constructed by said Board on
the lands comprising any state camps, the
site therefor, in maximum area 200,000
square feet, shall, promptly on said
Board’s request therefor to the Adjutant
General of Texas, be selected. and de-
scribed by a board of officers appointed
from time to time for the purpose by the
said Adjutant General, and such descrip-
tion shall be certified to said Armory
Board and a copy thereof shall be fur-
nished to and preserved in the office of
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said Adjutant General; and provided fur-
ther, that when so selected and described
and constructed upon, such sites shall be
and become the property of the said Ar-
mory Board, for all purposes contemplated
by the Act of which this section is a part,
as fully and absolutely as if the same had
been acquired by a gift to or purchase by
said Armory Board;

(8) from time to time, to borrow money,
and to issue and sell bonds, debentures,
and other evidences of indebtedness for
the purpose of acquiring one or more
building sites and buildings, and for the.
purpose of constructing, remodeling, re-
pairing, and equipping one or more build-
ings, such bonds, debentures, or other evi-
dences of indebtedness to be fully negotia-
ble and to be secured as follows: by a
pledge of, and payable solely from, the
rents, issues, ‘and profits of all of the
property of the Board; of the property ac-
quired or constructed by the Board, in
whole or in part, with the proceeds of the
borrowing transactions. Provided, how-
ever, that interest falling due within 24
months after the issuance and sale of any
particular bonds, debentures, or other evi-
dences of indebtedness, or any series
thereof, may be paid out of the proceeds of
the sale thereof. Any such bonds, deben-
tures, or other evidences of indebtedness
may be issued in series, and if so issued,
all series thereof issued under or secured
by the same trust indenture or trust agree-
ment, shall rank equally, without prefer-
ence or priority of one series over another,
whether by reason of the date of issue or
negotiation thereof or date of maturity
thereof or for any other reason. All such
bonds, debentures, or other evidences of
indebtedness and interest thereon, shall be
exempt from taxation (except inheritance
taxes) by the State of Texas or by any mu-
nicipal corporation, county or political
subdivision, or taxing district of the State.
All bonds, debentures, or other evidences
of indebtedness authorized and issued un-
der authority of this Act shall be and are
bereby declared to be legal and authorized
investments for banks, savings banks, trust
companies, building and loan associations,
Insurance companies, fiduciaries, trustees,
and for all public funds of the State of
Texas including, but not limited to, the
permanent free school fund, and for the
sinking funds of cities, towns, villages,
counties, school districts, or other political
subdivisions or corporations of the State
of Texas. Such bonds, debentures, or oth-
er evidences of indebtedness shall be eligi-
ble to secure the deposit of any and all
public funds of the State of Texas, and
any and all- publlc funds of cities, towns,
villages, counties, school districts, or other
polltlcal cmpmatxons or sublelSlons of
the State of Texas; and such bonds, de-
bentures, or other evidences of indebted-
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ness shall be lawful and sufficient securi-
ty for said deposits to the extent of their
value, when accompanied by all unmatured
coupons appurtenant thereto. Said bonds,
debentures, or other evidences of indebted-
ness may be sold by the Board in any man-
ner it may determine; provided, that no
bonds, debentures, or other evidences of
indebtedness shall be issued and sold at a
price which will be such that the interest
costs of the money received by the Board
from the sale thereof will exceed six per-
cent per annum, computed to maturity ac-
cording to standard tables of bond values,
and provided further, that no bonds, de-
bentures, or other evidences of indebted-
ness shall be sold unless and until same
shall have been approved by the Attorney
General of the State of Texas and regis-
tered with the Comptroller of Public Ac-
counts. The Board shall have power from
time to time to execute and deliver trust
deeds and trust agreements whereunder
any bank or trust company authorized by
the laws of the State or of the United
States of America to accept and execute
trusts in the State, or any individual se-
lected by the Board, may be named and act
as trustee. Any such trust deed or trust
agreement shall be signed in the name and
on behalf of the Board by the chairman of
the Board and countersigned by the trea-
surer thereof and the corporate seal of the
Board shall be affixed thereto and such
seal attested by the executive secretary of
the Board; and any such trust deed or
trust agreement may, if it name such bank
or trust company to act as trustee, contain
provisions for the deposit with the trustee
thereunder and the disbursement by such
trustee of the proceeds of the bonds, de-
bentures, or other evidences of indebted-
ness issued thereunder or secured thereby,
and/or the rents, issues, and profits of all
property acquired or constructed out of
such proceeds, and, whether or not such
bank or trust company be named as trus-
tee, may also contain such provisions for
the protection and enforcement of the
rights and remedies of the trustee and the
holders of such bonds, debentures, or other
evidences of indebtedness as the Board
may approve, including provisions for the
acceleration of the maturity of any such
bonds, debentures, or other evidences of
indebtedness upon default by the Board in
the performance or observance of any of
the covenants or provisions of such bonds,
debentures, or other evidences of indebted-
ness or of the trust deed or trust agree-
ment whereunder the same are issued or
secured. Any such trust deed or trust
agreement shall provide that all bonds, de-
bentures, or other evidences of indebted-
ness issued at any time thereunder shall
be equally secured thereby but any such
trust deed or trust agreement may contain
and impose upon the Board limitations and
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conditions governing the right of the
Board to issue additional bonds, deben-
tures, or other evidences of indebtedness.
All such bonds, detentures, or other evi-
dences of indebtedness shall be signed by
the chairman of the Board, countersigned
by the treasurer thereof, and the corporate
seal of the Board shall be therato affixed,
and such seal attested by the executive
secretary of the Board, and in case any of-
ficer of the Board who shall have signed
or attested any such bond, debenture, or
other evidence of indebtedness shall cease
to be such officer before such bond, deben-
ture, or other evidence of indebtedness
shall have been actually issued by the
Board, such bond, debenture, or other evi-
dence of indebtedness may nevertheless be
validly issued by the Board. Such bonds,
debentures, or other evidences of indebted-
ness may be issued in fully registered
form without interest coupons, or in cou-
pon form registerable as to principal only,
or in bearer form with coupons attached.
All of the coupons shall be authenticated
by the facsimile signature of the treasurer
of the Board; and ’

(9) to execute and deliver leases, or
subleases in the case of buildings located
upon leasehold estates acquired by the
Board, demising and leasing to the State
of Texas through the Adjutant General,
who shall execute the same for said State,
for such lawful term as may be determined
by the Board, any building or buildings,
and the equipment therein and the site or
sites therefor, to be used for Armory and
other purposes and to renew such leases or
subleases from time to time; provided,
however, that if at any time the State of
Texas shall fail or refuse to pay the rental
reserved in any such lease or sublease, or
shall fail or refuse to lease or sublease
any such building and site, or to renew
any existing lease or sublease thereon at
the rental provided to be paid, then the
Board shall have the power to lease or
sublease such building or equipment and
the site therefor to any person or entity
and upon such terms as the Board may de-
termine. The law requiring notice and
competitive bids shall not apply to leasing
or subleasing of such property. The an-
nual rental (which may be made payable
in such installments as the Board shall de-
termine) to be charged the State of Texas
for the use of such property leased or sub-
leased to it by the Board shall be suffi-
cient to provide for the operation and
maintenance of the property so leased or
subleased, to pay the interest on the bonds,
debentures, or other evidences of indebted-
ness, if any, issued for the purpose of ac-
quiring, constructing, or equipping any
such property, to provide for the retire-
ment of such bonds, debentures, or other
evidences of indebtedness, if any, and the
payment of the expenses incident to the is-
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suance thereof, as well as the necessary
and proper expenses of the Board not oth-
erwise provided for.

[Acts 1967, 60th Leg., p. 416, ch. 186, § 1, eff. May 12,
1967; Acts 1971, 62nd Leg., p. 1662, ch. 470, § 2, eff.
May 27, 1971.]

Art. 5931-6. Transfer

As and when any of the property owned by
the board shall be fully paid for, free of all
liens, and all debts and other obligations in-
curred in connection with the acquisition or
construction of such property have been fully
paid, the board may donate, transfer, and con-
vey such property by appropriate instruments
of transfer, to the State of Texas, and such
instruments of transfer and .conveyance shall
be kept in the custody of the Adjutant General’s
Department. '

{é&é}rzts] 1967, 60th Leg., p. 419, ch. 186, § 1, eff. May 12,

Art. 5931-7. Tax Exemption

All property held by the board, together with
the rents, issues, and profits thereof shall be
exempt from taxation by the State of Texas or
by any munieipal corporation, county or other
political subdivision, or taxing distriet of this
state.

[Acts 1967, 60th Leg., p. 419, ch. 186, § 1, eff. May 12,
1967.1

Art. 5931-8. Records

The board shall cause to be kept accurate
minutes of its meetings, and accurate records
and books of account in conformity with ap-
proved methods of accounting, clearly reflect-
ing the income and expenses of the board and
all transactions in relation to its property. In
the execution and administration of objects and
purposes herein set forth, the board shall have
power to adopt means and methods reasonably
calculated to acecomplish such objects and pur-
poses and this Aect shall be construed liberally
in order to effectuate such objects and pur-
poses.

[Acts 1967, 60th Leg., p. 419, ch. 186, § 1, eff. May 12,
1967.]

Art. 5931-9. Transfers and Sales

The Board may receive from the Adjutant
General state-owned National Guard Camps
and all land, improvements, buildings, facili-
ties, installations, and personal property in
connection therewith, and administer the same
along with any of the Board’s other property,
or make proper disposal of such property oth-
erwise when designated by the Board and the
Adjutant General as “Surplus” when in the best
interest of the Texas National Guard, its suc-
cessors or components. The Armory Board is
further authorized to remove, dismantle, and
sever, or to authorize the removal, dismantling,
and severance of any of said property to accom-
plish the above purposes. All such property
when designated for sale, shall be sold by the
Armory Board to the highest bidder for cash,
and all funds received from such sale shall be
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deposited in the State Treasury to the credit of
the Texas National Guard Armory Board for
the use and benefii of the Texas National
Guard or their successors or components; pro-
vided, however, that the Board may reject any
or all bids received and further provided, that
none of the funds received from sales may be
expended except by legislative appropriation.
[Acts 1967, 60th Leg., p. 419, ch. 186, § 1, eff. May 12,

1967; Acts 1971, 62nd Leg., p. 1665, ch. 470, § 3, eff.
May 27, 1971.] :

Art. 5931-10. Conditions Requiring Reserva-
tion of Mineral Interests

Any sale or deed made pursuant to the terms
of this Act shall reserve unto the State of Tex-
as, a one-sixteenth mineral interest free of cost
of production; provided, however, that the
board shall be authorized to reconvey to the
original grantor or donor all rights, title, and
interests, including mineral interests, to all or
any part of the lands conveyed by such grantor
or donor, and the board shall further be autho-
rized, upon a negotiated basis at fair market
value, to convey to such original grantor or do-
nor improvements constructed on the land to
be reconveyed. All funds derived from any
such sales shall be deposited by the board in
the State Treasury, as hereinbefore provided
with regard to other funds derived from other
authorized sales.

{é&é}%s] 1967, 60th Leg., p. 420, ch. 186, § 1, eff. May 12,

Art. 5931-11.
vestments

All bonds, debentures, or other evidences of
indebtedness authorized and issued by the Tex-
as National Guard Armory Board, under au-
thority of Senate Bill No. 326, passed at the
Regular Session of the 46th Legislature of Tex-
as and approved May 1, 1939, and laws amend-
atory thereof, shall be and are hereby declared
to be legal and authorized investments for
banks, savings banks, trust companies, building
and loan associations, insurance companies, fi-
duciaries, trustees, and for all public funds of
the State of Texas including, but not limited
to, the permanent free school fund, and for the
sinking funds of cities, towns, villages, coun-
ties, school districts, or other political corpora-
tions, or subdivisions of the State of Texas.
Such bonds, debentures, or other evidences of

Bonds, etc., to be Authorized In-

. indebtedness shall be eligible to secure the de-

posit of any and all public funds of the State
of Texas, and any and all public funds of eit-
ies, towns, villages, counties, school districts,
or other political corporations or subdivisions
of the State of Texas; and such bonds, deben-
tures, or other evidences of indebtedness shall
be lawful and sufficient security for said de-
posits to the extent of their value, when accom-
panied by all unmatured coupons appurtenant
thereto. :

[Acts 1967, 60th Leg., p. 420, ch. 186, § 1, eff. May 12,
1967.]
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Art. 5931-12. Refunding Bonds

The Texas National Guard Armory Board is
hereby authorized to provide by resolution for
the issue of refunding bonds for the purpose of
refunding any bonds issued under the provi-
sions of Chapter 366, Acts of the 45th Legisla-
ture, Regular Session, 1937, page 740, and/or
Chapter 2, Senate Bill No. 326, Acts of the
46th Legislature, 1939, page 487; provided,
however, that this authority to issue refunding
bonds is limited to those situations where a
savings in interest can be effected thereby.

The issuance of such refunding bonds, the
maturities and all other details thereof, the
rights of the holders thereof, and the duties of
the board in respect to the same shall be gov-
erned by the provisions of this Article, insofar
as the same may be applicable.
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lréxé:%s] 1967, 60th Leg., p. 420, ch. 186, § 1, eff, May 12,

Art. 5931-13. Relationship to Previous Boards

The board shall succeed to the ownership of
all property of, and all lease and rental con-
tracts entered into by, the Texas National
Guard Armory Board that was created by prior
statutes and all of the obligations contracted
or assumed by the last-mentioned board with
respect to any such property and contracts
shall be the obligations of the board created by
this Act. With this exception, no obligation of
said former board shall be binding upon the
board hereby created.
1[5&607ts] 1967, 60th Leg., p. 420, ch. 186, § 1, eff. May 12,

TITLE 98
NEGOTIABLE INSTRUMENTS ACT [REPEALED]

Arts. 5932 to 5948. Repealed by Acts 1965,
{31. 2, p. 1, ch. 721, § 10-102, eff. June 30,
66 '

Acts 1965, 59th Leg., vol. 2, p. 1, ch. 721,
enacting the Uniform Commercial Code, re-
pealed articles 5932-5948 effective June 30,
1966, Acts 1965, 59th Leg., vol. 2, p. 1,
ch. 721 was itself repealed by Acts 1967, 60th

Leg., vol. 2, p. 2843, ch. 785, adopting the
Business & Commerce Code effective Sep-
tember 1, 1967. However, the latter Act
specifically provided that the repeal did mot
affect the prior operation of the 1965 Act
or any prior action taken under it.

See, now, Business and Commerce Code, § 3.101 et seq.



TITLE 99
NOTARIES PUBLIC

Article
5949. Notary Public,
5950 to 5953. Repealed.

5354. Authority of Notary; Printing or Stamping of
Name Under Signature.

5955. Notaries’ Records.

5956. Copies of Records.

§5957. Removal,

5958, Office to Become Vacant.

5959. Effect of Vacancy.

5360. Seal.

Art. 5949. Notary Public

Appointment; Number and Terms

1. The Secretary of State of the State of
Texas shall appoint a convenient number of
Notaries Public to serve each county of the
state. Such appointments may be made at any
time, and the terms of all appointments shall
end on the first day of June of each odd-num-
bered year, unless sooner revoked by the Secre-
tary of State.

Eligibility

2. To be eligible for appointment as Notaly
Public for any county, a person shall be a resi-
dent citizen of this state and at least twenty-
one (21) years of age, and either a resident of
the county for which he is appointed, or shall
maintain his principal place of business or of
“employment in such county; provided that any
person may be appointed, as hereinabove set
out, in only one county in this state at the
same time; provided further that where such
person resides within the limits of a county
with a population of more than fifty thousand
(50,000), according to the last preceding feder-
al census, containing an incorporated -city,
town .or village partially located in another
county, said person may be appointed a Notary
Public for either of such counties; provided
further that nothing herein shall invalidate
any commission as’ Notary Public which has
been issued and is outstanding at the time this
Act becomes effective.

Procedure for Appointment Application;
Duties of County Clerks

3. Appointments to the office of Notary
Public shall be made as follows:

Any person desiring appointment as a
Notary Public shall make application in
duplicate to the county clerk of his county
of residence, or the county in which the
applicant seeks to act as Notary Public, on
forms prescribed by the Secretary of
State, which includes his name as it will
be used in acting as such Notary Public,
his post-office address, his social security
number, if any, a statement that he has
never been convicted of a crime involving
moral turpitude, and shall satisfy the clerk

Contents;

that he is at least twenty-one (21) years of
age and otherwise qualified by law for the
appointment which is sought. One copy of
each application, along with the names of
all persons making such application shall
be sent in duplicate by the county clerk to
the Secretary of State with the certificate
of the county clerk that according to the
information furnished him, such person is
eligible for appointment as Notary Public
for such county. The Secretary of State
shall act upon all such names submitted at
the earliest practicable time and notify the
county clerk whether such appointment or
appointments have been made. Upon re-
ceiving notice from the Secretary of State
of such appointments, the county clerk
shall forthwith notify all persons so ap-
pointed to appear before him within fif-
teen (15) days from the date of such ap-
pointment and qualify as hereinafter pro-
vided. The appointment of any person
failing to qualify within the time allowed
shall be void, and if any such person de-’
sires thereafter to qualify, his name shall
be resubmitted in the same. manner as
hereinabove provided.

Fees

4. At the time of such qualification the
county clerk shall collect the fees allowed him
by law for administering the oath and approv-
ing and filing the bond of such Notary Publie,
together with the fee allowed by law to the
Cecretary of State for issuing a commission to
such Notary Publiec.

Notice to Secretary of State; lssu\ance of Commission;

Rejection of Application; Appeal

5. Immediately after the qualification of
any Notary Public, the county clerk shall
forthwith notify the Secretary of State that
such person has qualified and the date of such
qualification, and shall remit with such notice
the fee due the Secretary of State, whereupon,
the Secretary of State shall cause a commis-
sion to be issued for the county in which such
Notary Public has qualified, which commission
shall be effective as of the date of qualifica-
tion in that county. All such commissions
shall be forwarded to the proper county clerk
for delivery to such persons entitled to receive
them. Nothing herein shall prevent any quali-
fied Notary Public from performing the duties
of his office from and after his qualification
and before the receipt of his commaission.

The Secretary of State may, for good cause,
reject any application, or revoke the commis-
sion of any Notary Public, but such action
shall be taken subject to the right of notice,
hearing and adjudication, and the right of ap-
peal therefrom. Such appeal shall be made to

1